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FIRST  AND  SECOND  MEETINGS  OF  THE  MICHIGAN 
POLITICAL  SCIENCE  ASSOCIATION. 


Pursuant  to  a  call  issued  by  President  James  B. 
Angell  and  others,  about  forty  persons  met  at  Lansing, 
December  29,  to  organize  a  Michigan  Political  Science 
Association.  The  meeting  was  called  to  order  by  Profes- 
sor J.  C.  Knowlton,  of  Ann  Arbor,  and  Mr.  H.  M.  Utley, 
of  Detroit,  was  made  temporary  chairman.  After  con- 
siderable discussion  a  constitution  was  adopted,  and 
officers  were  elected  to  serve  till  the  close  of  the  next 
meeting,  which,  it  was  generally  understood,  would  come 
in  February.  It  was  also  decided  that  all  persons  joining 
prior  to  that  meeting  should  be  considered  charter  mem- 
bers. 

At  the  same  session  a  paper  was  read  by  Judge  T.  M. 
Cooley  on  "State  Bank  Issues  in  Michigan — A  Retrospect 
of  Legislation,"  and  one  by  Professor  D.  B.  Waldo,  on 
"The  History  of  the  National  Bank  System."  In  lieu 
of  a  paper,  Mr.  T.  H.  Hinchman,  of  Detroit,  spoke 
briefly  in  favor  of  a  repeal  of  the  state  bank  tax.  This 
gave  rise  to  a  very  spirited  and  interesting  discussion, 
which  it  became  necessary  to  cut  off  in  order  to  finish  the 
work  of  organization.  The  Association  then  adjourned 
to  meet  in  Ann  Arbor,  February  21  and  22. 

The  meeting  of  February  21st,  was  called  to  order  by 
President  Edward  Cahill  at  2  p.  m.  Before  entering  on 
the  academic  pi  ram  a  committee  was  appointed  to  re- 
port at  the  morning  session  on  some  plan  for  publishing 
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the  proceedings  of  the  Association,  also  a  committee  to 
prepare  for  the  organization  of  co-operative  work  during 
the  coming  year. 

Papers  were  then  read  by  Judge  Cooley  and  T.  C. 
Sherwood  on  different  aspects  of  the  paper  money  ques- 
tion. A  lively  discussion  followed,  participated  in  by 
Messrs.  Taylor,  Sherwood,  Thompson,  and  McLaughlin, 
and  Judge  Cooley. 

The  evening  session  was  given  to  an  address  by  Pres- 
ident Oahill,  and  a  paper  by  T.  E.  Barkworth,  of  Jackson, 
on  the  election  of  U.  8.  Senators  by  the  people.  The 
discussion  which  followed  was  extremely  spirited  and 
quite  general.  Among  those  taking  part  were  Messrs. 
Thompson,  Hinsdale,  McLaughlin,  Adams,  Waldo, 
"Whitman,  Robinson,  Barkworth,  Fitch,  Jenks,  and  Strong. 

The  session  of  February  22d  was  devoted  to  the  Inter- 
state Commerce  Act;  papers  being  read  by  Messrs.  E.  W. 
Meddaugh  and  J.  T.  Shaw,  of  Detroit.  The  discussion 
was  opened  by  Mr.  T.  C.  Craig,  of  Detroit,  and  Professor 
Ii.  C.  Adams.  Others  took  part  in  the  impromptu  dis- 
cussion which  followed. 

The  Association  then  went  into  business  session.  The 
clause  in  the  constitution  relating  to  the  time  of  the  annual 
meeting  having  been  left  incomplete  at  the  Lansing  meet- 
ing, was  filled  out  by  fixing  on  the  third  Friday  and 
Saturday  in  October.  It  was  determined  that  the  place 
of  the  annual  meeting  for  1S93-4  should  be  Detroit;  and 
notice  was  given  that  an  amendment  would  be  proposed 
at  that  meeting  fixing  on  Detroit  as  the  regular  place  for 
the  annual  meeting. 

Several  bills  were  audited  and  their  payment  ordered. 

Permanent  officers  were  elected  as  follows:  Presi- 
dent, Edward  Cahill,  of  Lansing;  vice-presidents,  Bishop 
G.  D.  Gillespie,  of  Grand  Rapids,  Perry  F.  Powers,  of 
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Cadillac,  and  W.  E.  Quinby,  of  Detroit;  secretary,  F.  M. 
Taylor,  of  Ann  Arbor;  treasurer,  J.  N.  JVIcBride,  of 
Lansing;  members  of  the  executive  committee,  Washing- 
ton Gardner,  of  Albion,  Austin  George,  of  Ypsilanti,  and 
A.  G.  Slocum,  of  Kalamazoo. 

The  committee  appointed  to  plan  for  the  co-operative 
work  of  the  Association  was  continued  with  authority  to 
organize  that  work,  appointing  sub-committees  at  their 
discretion.  This  committee  consists  of  Professor  H.  C. 
Adams  and  F.  H.  Dixon,  of  Ann  Arbor,  and  W.  M. 
Osband,  of  Ypsilanti. 

The  committee  on  publication  recommended  in  their 
report  that  the  executive  committee  should  appoint  a 
permanent  committee  to  superintend  the  publishing  of  the 
proceedings  of  the  December  and  February  meetings. 
Later  the  executive  committee  appointed  Mr.  C.  H. 
Cooley  as  such  committee. 

Notice  was  given  that  an  amendment  would  be  pro- 
posed at  the  next  meeting  adding  to  the  list  of  officers 
an  assistant  secretary.  Mr.  F.  H.  Dixon  was  for  the 
time  being  appointed  to  act  in  this  capacity. 

The  meeting  then  adjourned. 

The  pages  following  give  the  papers  of  both  meetings 
in  full.  The  discussions  have  been  somewhat  revised  and 
cut  down.  Considerable  difficulty  has  been  found  in 
inducing  the  participants  in  the  informal  discussions  to 
send  in  reports  of  their  remarks.  To  make  this  part  of 
the  publication  a  success  it  will  apparently  be  necessary 
to  provide  in  future  for  short-hand  reporting. 


STATE  BANK  ISSUES  IN  MICHIGAN. 


A  RETROSPECT  OF  LEGISLATION. 


BY  JUDGE  THOMAS  M.  COOLEY. 


The  paper  which  follows  is  limited  in  the  main  to 
giving  a  brief  history  of  the  banking  legislation  of  Michi- 
gan. It  may  possibly  have  some  bearing  on  the  practi- 
cal question  likely  soon  to  come  before  the  people  of  the 
United  States,  whether  the  national  currency  shall  be 
perpetuated,  or  whether,  on  the  other  hand,  the  control  of 
banking  shall  be  remitted  to  the  states.  The  value  of  its 
lesson,  if  any,  will  be  seen  rather  in  the  warnings  the 
history  gives  than  in  any  affirmative  practical  wisdom 
displayed. 

The  first  charter  for  a  bank  to  be  located  within  the 
present  bounds  of  Michigan,  was  granted  September  17th, 
1805,  by  the  Governor  and  Judges,  for  a  bank  to  be  located 
at  Detroit,  which  was  then  little  more  than  a  mere  trading 
post.  It  was  to  be  called  the  Bank  of  Detroit,  and  the  capi- 
tal was  not  to  exceed  one  million  of  dollars.  The  charter 
was  obtained  by  Boston  parties  engaged  in  the  Northwest 
Fur  trade,  and  it  was  in  no  proper  sense  a  Michigan  insti- 
tution. No  security  was  provided  for  bill  holders  or 
other  creditors.  Congress,  when  the  charter  was  called 
to  its  attention,  disapproved  of  and  annulled  it;  but  the 
bank  was  already  organized,  and  under  the  Presidency  of 
Chief  Judge  Woodward,  of  the  Territory,  an  imperious  and 
self-willed  man,  the  business  was  continued  regardless  of 
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the  action  at  Washington  until  the  latter  part  of  1808 
when,  in  the  temporary  absence  of  the  Chief  Judge  from 
the  Territory,  his  legislative  associates  forced  the  closing 
of  the  bank  by  passing  an  act  to  punish  unlawful  banking 
with  criminal  penalties.  The  only  other  charter  granted 
by  the  Governor  and  Judges  bore  date  December  19th, 
1817.  This  was  also  for  a  bauk  to  be  located  at  Detroit. 
It  was  to  be  called  the  Bank  of  Michigan,  and  the  capital 
was  to  be  one  hundred  thousand  dollars,  but  with  the 
privilege  of  increase  to  the  amount  of  five  hundred  thou- 
sand. The  town  was  no  doubt  by  this  time  in  need  of 
the  facilities  which  the  bank  would  give.  The  charter 
was  without  special  provision  for  securing  bill  holders, 
though  it  contained  a  clause  making  the  directors  who 
should  unite  in  creating  debts  in  excess  of  three  times  the 
capital  stock,  personally  liable  therefor.  The  corporate 
life  was  limited  to  the  first  Monday  of  June,  1839,  but  it 
was  afterwards  extended  for  the  period  of  twenty-five 
years;  and  during  its  existence  the  bank  constituted  a  val- 
uable financial  institution,  and  was  managed  with  pru- 
dence and  safety.  The  power  of  the  territorial  legisla- 
ture to  charter  a  bank  was  vigorously  contested  in  the 
courts,  but  was  always  affirmed,  both  in  state  and  federal 
tribunals.  From  1827  to  1835,  while  the  territorial 
council  was  vested  with  the  legislative  power,  that  council 
granted  charters  for  eight  banks  to  be  located  within  the 
limits  of  the  present  State  of  Michigan, — three  at  Detroit, 
two  at  Monroe,  one  at  Ypsilanti  or  Ann  Arbor,  as  the 
corporators  should  determine,  and  others  at  Pontiac  and 
Adrian.  All  these  were  prominent  towns  in  the  Terri- 
tory, and  had  need  for  banks.  But  the  charters  were 
framed  to  suit  the  corporators,  if  not  by  them.  One  of 
them  empowered  the  corporators  to  engage  in  insurance, 
and  also  to  take  stock  in  a  steam  saw-mill,  but  there  is  no 


6     MICHIGAN  POLITICAL  SCIENCE  ASSOCIATION. 


record  that  this  corporation  was  ever  organized.  All  the 
charters  were  without  any  adequate  provision  for  securing 
the  creditors,  and  especially  the  bill  holders.  A  clause 
was,  indeed,  commonly  inserted  in  the  charter, that  the  total 
amount  of  debts  which  the  bank  should  at  any  time  owe 
should  not  exceed  three  times  the  capital  stock  subscribed 
and  actually  paid  in,  and  that  in  case  of  the  violation  of 
this  provision,  the  directors  concurring  in  contracting  the 
excess  should  be  personally  liable;  but  this  never  proved 
of  practical  value.  A  general  law  passed  in  1833  pro- 
vided that  the  failure  to  pay  bills  and  notes  on  demand 
should  not  be  cause  for  the  dissolution  of  the  corporation, 
but  that  redemption  might  be  made  at  any  time  within 
sixty  days  after  demand  at  the  banking  house.  This, 
however,  was  not  to  prevent  an  injunction  being  issued 
for  failure  to  make  payment,  but  the  injunction  was  to  be 
dissolved  when  payment  was  made  with  twenty  per  cent, 
damages  and  costs.  Another  general  law  of  the  Territory 
forbade  the  circulation  of  foreign  bank  bills  of  a  less  de- 
nomination than  five  dollars.  While  this,  perhaps,  had 
the  general  good  of  the  community  in  view,  it  had  also 
the  special  benefit  of  the  local  banks.  It  did  not,  how- 
ever, prevent  the  circulation  of  small  bills  of  banks 
located  in  other  states  when  the  local  banks  began  to 
lose  public  confidence. 

The  first  session  of  the  State  legislature  granted  char- 
ters for  the  incorporation  of  six  more  banks  within  the 
present  State  limits:  One  to  be  located  at  Marshall, 
others  at  Clinton,  Ypsilanti  and  Constantine;  and  one  in 
St.  Clair  county,  and  one  in  Oakland  county,  without 
more  definite  specification  of  place.  These  also  were  no 
doubt  charters  which  had  legitimate  purposes  in  view. 
And  here  for  the  first  time  we  see  an  attempt  made  to 
provide  security  for  bill  holders  beyond  what  might  be 
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found  in  the  assets  of  the  corporations,  and  in  the  limited 
personal  liability  which  had  been  contained  in  previous 
charters.  All  the  charters  were  made  subject  to  a  safety- 
fund  provision  which  the  legislature  assumed  to  be  reason- 
ably sufficient  for  the  protection  of  bill  holders.  Each  of 
the  corporations  was  to  pay  annually  into  the  hands  of 
the  Treasurer  of  the  State  a  sum  equal  to  one-half  of  one 
per  cent,  of  its  capital  stock,  excepting  therefrom  any 
part  which  might  be  held  by  the  State,  and  they  were 
to  continue  these  payments  until  the  amount  reached 
three  per  centum  upon  the  capital  stock.  This  was  to 
constitute  a  common  fund  for  the  security  of  the  bill 
holders  of  all  the  banks.  When  the  great  collapse  came, 
this  provision  proved  to  be  totally  inadequate,  and  it  can 
scarcely  be  said  that  it  was  ever  of  any  practical  im- 
portance. 

None  of  the  Territorial  or  State  charters  were  perpet- 
ual, on  the  contrary  they  were  for  short  periods,  the  most 
of  them  expiring  in  or  about  1857. 

The  tide  of  immigration  into  Michigan  was  at  this 
time  at  its  highest,  and  the  highways,  especially  from 
New  York,  around  Lake  Erie,  into  the  Territory,  were 
crowded  with  vehicles  loaded  with  immigrants.  The  tide 
of  speculation  throughout  the  country  was  also  swelling 
to  enormous  proportions,  and  was  probably  greater  no- 
where else  than  in  the  State  of  Michigan,  if  indeed  in 
any  other  section  it  reached  a  like  magnitude.  The  spec- 
ulation was  particularly  wild  in  the  case  of  lands.  The 
land  bought  from  the  government  one  day  for  $1.25  per 
acre  was  held  at  twice  or  three  times  that  sum  the  next, 
and  in  many  cases  actually  sold  at  prices  greatly  exceed- 
ing this  increased  valuation.  Villages  on  paper  were 
being  laid  out  in  every  part  of  the  State;  some  in  the 
belief  on  the  part  of  proprietors  that  they  were  soon  to 
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become  large  and  important  towns,  but  many  of  them  also 
with  a  view  simply  to  take  advantage  of  the  prevailing 
delusion  here  and  elsewhere  to  sell  lands  just  bought 
at  the  government  price  for  ten,  twenty,  fifty  or  a  hun- 
dred times  what  it  had  cost.  There  seemed  to  be  no 
possible  limit  to  public  credulity  on  the  subject,  and  men 
were  apparently  becoming  rich  on  an  expenditure  of  a 
few  hundred  dollars  in  buying  wild  lands.  Under  such 
circumstances  the  greatest  need  of  the  day  seemed  to  be 
banks,  and  the  fifteen  then  existing  in  the  Territory,  with 
a  capital  stock  aggregating  about  two  millions, — there 
being  one  in  almost  every  town  of  importance, — appeared 
to  be  totally  inadequate  to  supply  the  public  demand  for 
banking  facilities.  More  money  was  required  to  enable 
the  people  to  carry  on  the  enormous  transactions  that 
from  day  to  day  they  engaged  in,  the  most  of  them 
purely  speculative;  but  nevertheless,  at  the  time,  seeming 
to  a  large  proportion  of  those  who  were  parties  to  them, 
to  be  not  only  substantial  but  altogether  reasonable,  since 
the  inflow  of  immigration  and  the  extensive  system  of 
railroads  and  canals  planned  for  the  State,  and  then  well 
under  way,  were  expected  speedily  to  make  of  Michigan 
a  populous  as  well  as  a  properous  commonwealth.  Under 
these  circumstances,  the  legislature  of  1837  passed  a 
general  act  entitled  "An  act  to  organize  and  regulate 
banking  associations."  The  act  provided  that  whenever 
any  persons  resident  in  any  of  the  counties  of  the  State 
should  be  desirous  of  forming  an  association  for  transacting 
banking  business,  they  should  make  a  written  application 
to  the  treasurer  and  clerk  of  the  county,  setting  forth  the 
amount  of  capital  proposed  and  the  place  of  location  ; 
and  on  the  application  by  at  least  twelve  freeholders  of 
the  county,  it  was  made  the  duty  of  the  treasurer  and 
clerk  to  cause  public  notice  to  be  given  for  thirty  days, 
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upon  the  expiration  of  which  time  the  organization  of  the 
bank  might  proceed,  books  being  opened  for  the  sub- 
scription of  the  capital  stock,  which  was  not  to  be  less 
than  fifty  thousand  nor  more  than  three  hundred  thou- 
sand dollars.  The  bank  was  not  to  commence  operations 
until  the  whole  amount  of  the  capital  stock  was  sub- 
scribed, nor  until  thirty  per  centum  of  the  amount  was  paid 
in  legal  money.  Ten  per  cent,  was  to  be  paid  on  making 
subscription,  the  county  treasurer  to  receive  the  same, 
but  to  pay  it  over  to  the  cashier  when  the  bank  should 
be  organized.  The  subscribers  were  to  meet  and  elect 
directors,  and  were  thereby  to  become  a  body  corporate 
until  March  1,  1857.  The  president  and  directors,  before 
commencing  operations,  were  to  furnish  good  and  suffi- 
cient security,  to  be  approved  by  the  treasurer  and  clerk 
of  the  county,  to  the  auditor-general,  to  be  held  as  col- 
lateral for  the  payment  of  all  debts  of  the  corporation 
and  for  the  redemption  of  all  notes.  This  security  was 
to  be  in  the  full  amount  which  the  association  should  at 
any  time  have  in  circulation  or  be  indebted,  and  was  to 
consist  in  bonds  and  mortgages  upon  real  estate  within 
the  State,  or  in  bonds  executed  by  resident  freeholders, 
and  to  be  lodged  in  the  hands  of  a  State  bank  commis- 
sioner. If  any  officer  or  stockholder  of  the  bank  dis- 
posed of  his  interest  therein,  he  might  be  relieved  by  the 
bank  commissioner  from  all  further  liability  on  securities 
given  by  him,  upon  other  securities  being  furnished. 
The  bank  commissioner  was  given  a  general  supervisory 
authority.  The  issue  of  notes  or  bills  for  circulation  as 
money  was  limited  to  twice  and  a  half  of  the  amount  of 
the  capital  stock  then  paid  in  and  actually  possessed,  and 
the  loans  and  discounts  were  also  limited  to  the  same 
amount.  The  officers  were  to  make  a  semi-annual  report 
to  the  bank  commissioner,  and  there  was  a  similar  pro- 
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vision  for  personal  liability  on  the  part  of  directors  to 
that  incorporated  in  special  charters,  when  the  indebted- 
ness should  exceed  three  times  the  amount  of  capital 
stock  actually  paid  in  and  possessed.  The  bills  were  to 
be  paid  on  demand,  and  if  not  paid  within  thirty  days 
after  demand  at  the  banking  house,  the  corporation  was 
to  be  dissolved.  These  are  the  leading  provisions  of  the 
act  named.  There  was  a  safety-fund  provision  similar 
to  that  in  the  previous  general  law. 

Immediate  proceedings  were  taken  in  every  section 
of  the  State  to  organize  banks  under  the  authority  granted 
by  this  act.  Many  of  these  were  undoubtedly  organized 
by  men  of  sufficient  means,  who  proposed  to  conduct  a 
just,  honorable  and  legitimate  banking  business  in  places 
needing  then  or  in  immediate  prospect  the  facilities  their 
banks  would  afford.  Nor  could  it  be  said  that  in  all 
other  cases  wrong  to  the  public  was  in  contemplation. 
The  organizers  saw  in  the  prevailing  delusion  by  which 
in  many  cases  they  were  as  much  carried  awa}'  as  the 
public  in  general,  an  opportunity  to  make  short  the  road 
to  wealth  by  availing  themselves  of  the  privilege  to  issue 
currency,  and  they  complied  with  the  forms  required  by 
law  so  far  as  they  found  indispensable,  but  expecting 
even  when  they  evaded  compliance  that  the  bills  they  put 
out  would  be  redeemed  in  due  course  of  business  from 
the  gains  they  were  sure  to  make.  The  capital  they  pre- 
tended to  have  at  first  they  would  have  in  fact  shortly, 
and  then  they  could  honestly  meet  all  obligations.  But 
probably  no  banks  ever  organized  in  such  numbers  were 
based  on  such  utterly  worthless  securities  as  were  these. 
The  lands  mortgaged  as  security,  even  when  they  were 
lands  which  were  held  for  prospective  farming  purposes, 
were  valued,  according  to  the  ideas  then  prevailing,  at 
ten,  twenty,  or  even  fifty  times  the  value  they  proved  to 


STATE  BANK  ISSUES  IN  MICHIGAN.  11 


possess  when  the  great  collapse  came.  And  it  is  safe  to 
say  that  in  very  many  cases  the  lands  even  to  this  day 
have  never  reached  a  moiety  of  the  value  at  which  secur- 
ities were  then  accepted  upon  them  by  the  county  officers. 
The  names  of  some  of  the  banks  will  sufficiently  indicate 
that  they  were  located  at  points  of  little  or  no  business 
importance:  Brest,  for  example,  Sharon,  Gibraltar,  Sin- 
gapore, and  Sandstone, — places  not  having  the  slightest 
need  of  a  bank,  and  whose  very  names  suggest  that  they 
may  have  been  selected  as  localities  because  it  was  easier 
to  give  the  securities  on  nominal  village  property  at  such 
places  than  it  was  upon  lands  known  to  have  substantial 
value. 

No  less  than  forty-nine  banks  were  organized  under 
this  act  before  the  third  day  of  April,  1838,  when  the 
legislature  intervened  by  an  act  which  suspended  the  pro- 
visions of  the  law  as  to  the  creation  of  any  new  associa- 
tions, except  to  allow  one  to  be  formed  in  the  county  of 
Chippewa.  The  aggregate  capital  of  these  forty-nine 
banks,  as  given  in  the  articles  of  association,  was  about 
four  million  dollars.  The  amount  actually  paid  in  was 
in  a  great  many  cases  merely  nominal.  The  provision 
for  the  immediate  payment  of  ten  per  cent,  of  the  capital 
stock  was  evaded  in  various  ways;  sometimes  by  the  pay- 
ment of  a  small  sum  which  was  immediately  drawn  out 
and  paid  back  again,  and  so  on  over  and  over  until  the 
required  amount  was  thus  made  up;  sometimes  by  the 
issue  of  a  certificate  reciting  a  payment  of  specie  never 
in  fact  made;  sometimes  by  accommodations  between  the 
organizers  of  banks,  whereby,  after  the  required  pay- 
ment had  been  made  to  one,  the  sum  paid  in  was  sent  to 
the  location  of  another  bank  and  used  for  making  pay- 
ment there,  and  so  on  indefinitely  among  those  in  the 
same  section  of  the  State.    The  general  fact  was  that 
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as  to  the  required  securities  and  as  to  the  payment  of 
money  upon  the  capital  stock,  the  provisions  of  law  were 
rendered  perfectly  nugatory,  first  by  the  securities  being 
of  merely  nominal  value  as  compared  with  the  amount  of 
capital  stock,  and  next  by  fictitious  payments  of  money 
by  the  stockholders ;  and  when  the  banks  were  fully 
organized,  they  were  often  literally  shams,  representing 
no  real  capital  whatever,  but  nevertheless  flooding  the 
State  with  bills  for  the  benefit  of  those  who  had  become 
stockholders  for  the  purpose  of  the  crazy  speculations 
which  were  then  pervading  the  State.  Hon.  Alpheus 
Felch,  who  was  bank  commissioner  at  this  period,  has 
given  in  his  official  reports,  and  in  other  publications,  a 
graphic  account  of  the  condition  of  things  as  he  found 
them  on  attempting  to  examine  into  the  affairs  of  these 
banks  ;  how  their  managers  undertook  to  deceive  and 
mislead  the  public  and  the  State  authorities  as  to  their 
real  condition,  and  how  actively  they  bestirred  them- 
selves in  forwarding  money  from  place  to  place  in  order 
that  they  might  in  succession  be  able  to  make  a  showing 
of  capital  which  did  not  in  fact  exist.  The  general  fact 
was  that  the  banks  had  no  real  substance,  and  the  mo- 
ment the  great  revulsion  came  in  business  affairs  through- 
out the  country, — a  revulsion  more  extreme  in  Michigan 
than  almost  anywhere  else, — they  necessarily  suspended 
such  specie  payments  as  they  had  attempted  to  make 
theretofore,  and  the  whole  system  suffered  an  utter 
collapse. 

At  the  January  term  of  the  Supreme  Court  in  1844, 
on  a  suit  brought  upon  a  draft  drawn  by  a  cashier  of  one 
of  these  institutions,  it  was  decided  that  the  act  for  their 
organization  was  null  and  void,  because  it  conflicted  with 
that  provision  of  the  constitution  of  1835,  which  required 
all  acts  of  incorporation  to  be  passed  by  a  two-thirds 
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majority  of  the  legislature;  a  provision  which,  it  was  held, 
plainly  contemplated  that  each  incorporation  should  be 
separately  considered  and  passed  upon.  The  decision,  of 
course,  rendered  worthless  all  the  obligations  that  had 
previously  been  taken,  and  discharged  the  officers  from 
personal  responsibility.  It  came  so  late  that  it  failed  to 
be  of  benefit  to  the  public  generally,  and  only  had  the 
effect  to  relieve  those  concerned  in  the  banks  from  any 
nominal  pecuniary  responsibility  that  might  rest  upon 
them.  The  banks,  which  had  come  to  be  known  as 
M  wild  cats,"  were  utterly  swept  out  of  existence.  Those 
which  had  attempted  to  meet  their  obligations  had  been 
in  a  state  of  suspension  for  a  considerable  time  with  legis- 
lative permission,  but  further  effort  at  recuperation  was 
now  abandoned. 

As  soon  as  it  became  apparent  that  the  banks  organ- 
ized under  the  general  banking  law  were  wanting  in  sub- 
stantial basis,  the  holders  of  the  bills  made  haste  to  get 
rid  of  them  for  anything  of  value  they  could  obtain  there- 
for; and  the  discount  of  five  or  ten  per  cent,  that  they 
were  compelled  to  submit  to,  soon  increased  to  twenty  or 
thirty  or  fifty,  until  it  became  impossible  to  dispose  of 
them  at  all.  The  population  of  Michigan  at  this  time 
was  about  two  hundred  thousand,  and  the  losses  suffered 
from  the  worthless  currency  were  enormous.  A  number 
of  the  chartered  banks  had  been  as  badly  managed  as  the 
"wild  cats,"  and  went  down  with  them,  while  those  that 
succeeded  in  preserving  their  credit,  were  obliged  for  a  time 
to  avail  themselves  of  legislative  permission  to  suspend 
specie  payments.  Good  currency,  sufficient  to  meet  the 
demands  of  business,  it  was  almost  impossible  to  obtain. 
Specie  had  altogether  disappeared  from  circulation.  The 
Safety-Fund  Banks,  of  New  York,  and  the  State  Bank,  of 
Indiana,  had  the  general  confidence  of  the  people,  and 
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their  bills  were  met  with  oftener  than  any  others,  but 
banks  located  in  other  states  and  of  doubtful  standing 
not  infrequently  succeeded  in  keeping  large  amounts  of 
their  bills  afloat  through  arrangement  with  Michigan 
dealers,  whereby  the  latter,  in  consideration  of  exception- 
ally favorable  loans,  made  public  announcement  that  they 
would  receive  the  bills  of  the  former  in  payment  for 
whatever  they  sold,  and  upon  debts.  Advertisement  to 
this  effect  were  often  met  with  in  the  newspapers. 
Such  announcements,  however,  in  many  cases,  indicated 
only  that  the  dealer  had  more  confidence  in  particular 
currency  than  was  felt  generally,  and  expected  by  bidding 
for  it  to  increase  the  amount  of  his  trade,  and  the  prices 
he  could  charge  for  what  he  sold.  But  the  fact  some- 
times doubtless  was,  that  he  thought  he  could  speedily 
exchange  for  something  of  value  the  bills  in  which  he 
had  no  confidence,  and  which  he  would  not  keep  over  night 
if  the  exchange  could  be  sooner  made.  The  issues  of 
Michigan  banks  as  compared  with  the  population  and 
business  of  the  State,  were  then  very  limited,  scarcely 
exceeding  in  the  aggregate  one  dollar  to  an  inhabitant. 
In  184-1  the  State,  in  anticipation  of  a  State  loan,  author- 
ized an  issue  of  treasury  notes  in  the  similitude  of  bank 
bills,  and  receivable  for  taxes,  but  these  were  soon 
retired.  Naturally  a  general  practice  of  barter  and  ex- 
change in  the  common  transactions  between  man  and 
man  sprung  up,  and  this  went  quite  beyond  what  we  are 
accustomed  to  see  at  the  present  day  in  new  settlements, 
even  in  the  most  remote  and  inaccessible  parts  of  the 
country.  Every  country  store  was  a  place  of  exchange, 
where  the  merchant  disposed  of  his  goods  for  wheat  and 
other  grains,  wool,  hides,  peltry,  butter,  and  nearly  every- 
thing that  the  farmer  had  to  dispose  of.  The  miller  took 
his  toll  in  kind  for  grinding  grain:  the  blacksmith  accepted 
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pay  in  potatoes  or  produce,  and  so  on;  and  the  farmers 
exchanged  work  when  additional  labor  was  required  in 
the  cultivation  of  their  lands,  the  harvesting  of  their 
crops  or  the  erection  of  buildings.  Business  men  of  good 
standing  in  many  cases  issued  small  notes  known  as 
"shinplasters,"  which  had  considerable  circulation,  and 
from  which  the  losses  by  bankruptcy  were,  in  the  aggre- 
gate, quite  heavy.  The  economy  and  prudence  that  were 
forced  upon  the  people  of  the  State  by  the  collapse  of 
their  banking  system,  and  the  losses  on  other  currency, 
.  made  up  in  great  measure  what  they  had  suffered  thereby, 
and  though  they  were  slow  in  recuperating  after  their 
disastrous  Josses,  the  recuperation  was,  in  time,  substan- 
tial; and  in  a  few  years  the  State  was  well  on  its  way  to 
sound  and  permanent  prosperity. 

But  the  people  were  sufficiently  sobered  by  their 
experience  with  the  brood  of  banks  which,  in  any  other 
period  than  one  of  like  wild  excitement  and  delusion  to 
that  which  had  prevailed  when  their  State  was  settling 
most  rapidly,  they  could  readily  have  seen  was  quite 
beyond  their  needs,  and  with  the  exception  of  the  change 
of  the  Michigan  Insurance  Company  to  a  bank,  in  1S43, 
it  was  not  until  1849  that  steps  were  taken  to  organize 
more  banks,  although  the  population  in  the  meantime 
had  nearly  doubled.  The  general  banking  law  being  now 
swept  out  of  existence  by  the  judicial  decision,  banks 
were  only  obtainable  under  special  legislative  charters, 
and  two  were  granted  in  the  year  above  named, — one  of 
the  banks  to  be  located  in  Detroit  and  one  at  Ann  Arbor. 
The  charters  were  limited  to  twenty-five  years,  and  the 
security  now  demanded  was  ample.  Before  issuing  bills,  the 
corporators  must  deposit  with  the  State  Treasurer,  stock 
of  the  United  States,  or  of  the  State  of  New  York,  or  the 
State  of  Michigan,  on  which  interest  was  payable,  for  the 
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amount  of  the  notes  proposed  to  be  issued, — the  stocks 
to  be  received  by  the  treasurer  at  their  estimated  market 
value  in  the  city  of  New  York.  These  two  were  the  only 
charters  granted  before  the  constitution  of  1850  took 
effect,  and  the  second  of  these  proved  not  to  be  called  for 
by  any  effective  local  demand,  and  it  failed  to  become 
established.  By  the  constitution  of  1850  it  was  provided 
that  u  corporations  should  not  be  created  by  special  act 
except  for  municipal  purposes,  and  that  no  banking  law  or 
law  for  banking  purposes,  or  amendment  thereof,  shall 
have  effect  until  the  same  shall,  after  its  passage,  be  sub- 
mitted to  a  vote  of  the  electors  of  the  State,  at  a  general 
election,  and  be  approved  by  a  majority  of  the  votes  cast 
thereon  at  such  election."  The  people  thus  took  the  sub- 
ject of  banking  under  their  own  control.  No  legislative 
action  was  taken  under  this  provision  until  1857;  but  in 
1852  an  organization  in  Macomb  county,  and  another  at 
Ann  Arbor,  ventured  to  issue  bills  on  stocks  deposited 
with  the  State  Treasurer,  apparently  on  an  assumption 
that  the  constitution  by  itself  gave  sufficient  authority  for 
the  purpose.  Their  issues  aggregated  near  $100,000,  but 
the  legislature  of  1853  passed  a  stringent  law  against 
unauthorized  banking,  and  the  bills  of  these  institutions 
were  soon  retired.  The  chartered  bank  at  Adrian  which 
had  obtained  a  large  circulation  by  means  resembling 
those  of  the  u  wild  cats,"  made  a  disastrous  failure  about 
this  time.  In  1857  an  act  was  passed  and  approved  by 
the  people  for  the  general  incorporation  of  banks  by  any 
person,  or  number  of  persons,  who  should  comply  with 
its  provisions.  The  aggregate  amount  of  the  capital 
stock  was  not  to  be  less  than  fifty  thousand  dollars  in  any 
case;  three-fourths  of  which  could  be  invested  in  public 
stocks  as  security  for  circulating  notes.  The  corporate 
life  was  limited  to  thirty  years.    The  bank  was  not  to 
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deal  in  real  estate;  and  it  was  to  deposit  with  the  State 
Treasurer  the  evidence  of  public  debt  of  the  United 
IStates,  of  this  State,  of  the  State  of  New  York,  of  any 
of  the  New  England  States,  of  Pennsylvania,  Indiana, 
Illinois,  or  Kentucky,  bearing  interest,  and  upon  which 
interest  was  paid;  to  secure  its  issues  of  circulating  notes; 
receiving  from  the  treasurer  therefor  an  amount  of  circu- 
lating notes  equal  to  one  hundred  per  cent,  of  the  securi- 
ties thus  transferred,  the  securities  in  all  cases  to  be 
made  equal  to  stock  of  this  State  producing  six  per  cent, 
interest  per  annum;  the  treasurer,  however,  in  receiving 
them,  not  to  take  them  at  a  rate  above  95  per  cent,  of 
their  par  value,  nor  above  95  per  cent,  of  their  current 
market  value,  to  be  determined  by  the  average  value  at 
the  stock  exchange  in  the  city  of  New  York,  for  four 
weeks  next  preceding  the  day  of  the  date  thereof.  The 
States  named  will  be  recognized  as  those  whose  credit  had 
been  fully  maintained  under  all  circumstances.  But 
though  Michigan  was  now  prosperous,  the  people  showed 
no  eagerness  in  calling  for  the  establishment  within  the 
State  of  banks  of  issue,  and  moneyed  men  were  slow  in 
coming  forward  for  the  purpose.  Paper  currency,  there- 
fore, continued  to  be  supplied,  in  the  main,  by  banks 
located  elsewhere.  Four  Detroit  banks,  which  were 
operating  under  unexpired  charters,  continued  after  the 
State  law  took  effect  to  issue  bills  on  stock  deposited  with 
the  State  Treasurer,  but  apparently  made  no  effort  to 
push  their  circulation,  though  they  had  the  entire  confi- 
dence of  the  people.  The  aggregate  amount  at  the  end 
of  1858  was  under  $400,000,  as  against  $1,724,409  in 
1838.  In  1863  the  circulation  of  the  State  banks  had 
fallen  to  $131,087.  No  other  banks  were  organized 
under  the  State  law  for  the  issue  of  bills  before  the 
national  banking  act  took  effect.  The  Detroit  banks 
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were  all  converted  into  national  banks,  and  similar  banks 
sprung  up  shortly  in  all  the  leading  towns  of  the  state. 

Some  constitutional  changes  are  now  to  be  noted. 
They  emphasize  the  determination  of  the  people  to 
have  no  more  "wild  cat"  banking. 

In  1861  an  amendment  to  the  constitution  made 
the  officers  and  stock-holders  of  every  banking  corpor- 
ation or  association  issuing  bank  notes  or  paper  credits 
to  circulate  as  money,  liable  for  all  debts  contracted 
during  the  term  of  their  being  officers  or  stockholders; 
and  another  amendment  provided  that  4 'For  all  banks 
organized  under  general  laws,  the  legislature  shall  pro- 
vide for  the  registry  of  all  the  bills  or  notes  issued  or 
put  into  circulation  as  money,  and  shall  require  security 
to  the  full  amount  of  notes  and  bills  so  registered  in 
State  or  United  States  stocks,  bearing  interest,  which 
shall  be  deposited  with  the  state  treasurer  for  the 
redemption  of  such  bills  or  notes  in  specie  ; "  and  still 
another,  that  "In  case  of  the  insolvency  of  any  bank 
or  banking  association,  the  bill  holders  thereof  shall  be 
entitled  to  preference,,  in  payment,  over  all  other  credi- 
tors of  such  bank  or  association;"  and  still  another, 
that  "  The  legislature  shall  pass  no  law  authorizing  or 
sanctioning  the  suspension  of  specie  payments  by  any 
person,  association,  or  corporation."  By  these  amend- 
ments the  constitutional  provisions  on  the  subject  were 
made  and  now  remain  as  complete  and  ample  for  the  pro- 
tection of  the  bill  holders  as  those  made  by  constitution 
or  by  current  legislation  in  any  other  State  or  country 
with  the  sole  exception  of  that  made  by  the  National 
Banking  Law. 

I  make  this  statement  with  a  good  deal  of  confi- 
dence, though  I  do  not  in  doing  so  overlook  a  section 
incorporated  in  a  general  law  relating  to  banking,  but 
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not  referring  specially  to  banks  of  issue,  adopted  by 
the  legislature  of  1887,  and  submitted  to  and  adopted 
by  the  people  at  the  next  general  election  thereafter, 
less  than  one-sixth  of  the  electors  voting  thereon.  This 
section  provides  that  "  The  legislature  may  at  any  regu- 
lar session  thereof  alter  or  amend  this  act,  or  any  part 
thereof,  by  a  vote  of  two-thirds  of  the  members  of  the 
Senate  and  House  of  Kepresentatives  constituting  said 
bodies;  and  hereafter  it  shall  not  be  necessary  to  submit 
any  such  proposed  alteration  or  amendment  to  the  elec- 
tors of  the  State  for  adoption  or  approval,  but  all  such 
acts  shall  be  valid  and  effectual  when  so  passed  by  the 
legislature  and  approved  as  other  laws  are  in  accordance 
with  the  Constitution  of  this  State."  It  seems  to  have 
been  assumed  that  this  section,  being  plainly  inconsistent 
with  the  constitutional  provision  requiring  all  banking 
laws  to  be  submitted  to  and  approved  by  the  people, 
would  operate  as  a  constitutional  amendment.  This 
assumption  seems  to  me  not  sound  or  even  plausible. 
The  constitution  requires  that  no  law  shall  embrace  more 
than  one  object  which  shall  be  expressed  in  its  title.  A 
proposal  to  amend  the  constitution  is  a  very  distinct 
object  by  itself  and  independent  of  any  legislation, 
though  it  may  be  upon  the  same  subject.  Now  the  title 
of.  this  law  gives  no  intimation  that  there  was  embodied 
in  it  a  proposition  to  amend  the  constitution,  nor  were 
the  people  so  informed  when  it  was  submitted  to  them. 
The  public  authorities,  after  it  had  received  a  favoring 
vote,  did  not  appear  to  understand  that  the  constitution 
was  thereby  amended,  for  in  publishing  that  instrument 
in  full,  as  was  done  in  the  legislative  Manuals  for  1889 
and  1891,  they  give  it  in  full  precisely  as  it  stood  before 
this  banking  law  was  adopted,  and  thereby  informed  the 
people  of  the  State  and  of  other  states  and  countries 
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that  a  popular  vote  was  still  required  to  give  a  banking 
law  effect.  How  the  authorities  could  have  done  otherwise 
when  the  provision  in  this  law  on  the  subject  did  not 
assume  to  add  a  section,  line  or  word  to  the  constitu- 
tion or  to  strike  a  section,  line  or  word  from  it,  I  cannot 
understand.  Moreover,  if  this  clause  in  the  law  changes 
any  part  of  the  constitution  because  of  its  repugnancy  to 
it,  to  what  extent  does  it  change  it  ?  Under  the  full 
power  it  purports  to  give  to  the  legislature  over  the  sub- 
ject, may  that  body  do  away  with  the  personal  responsi- 
bility of  officers  and  stockholders  in  banks,  or  provide 
again  for  the  taking  of  personal  bonds  or  of  real  estate 
mortgages,  or  pledges  of  personalty,  as  security  for  bank- 
ing currency?  No  one  can  conclusively  answer  such 
questions  until  the  courts  have  passed  upon  them;  and 
when  judicial  action  is  had  I  cannot  doubt  that  the  les- 
son taught  will  be  that  a  proposal  to  amend  the  constitu- 
tion must  be  submitted  to  the  people  as  a  distinct  propo- 
sition showing  exactly  how  it  is  proposed  to  change  that 
instrument  by  its  adoption,  and  leaving  every  elector  at 
liberty  to  vote  upon  it  as  he  pleases  without  being  ob- 
liged at  the  same  time  to  vote  in  the  same  way  upon 
something  else,  as  to  which  his  unbiased  judgment  might 
incline  him  to  vote  differently. 

But  the  lesson  of  wild-cat  banking,  learned  at  such 
fearful  cost,  we  may  safely  assume,  will  never  be  lost 
upon  the  people  of  this  State,  for  it  relates  to  the  most 
striking  as  well  as  the  most  important  episode  in  the 
State's  early  history.  Those  who  suffered  from  it  will 
all,  before  many  years,  have  passed  away,  but  their 
departure  will  not  efface  from  the  records  ot  state  legisla- 
tion the  enormous  folly  from  which  the  State  itself  and 
all  its  people  so  grievously  suffered.  That  record  will 
stand  forever  as  a  constant  reminder  how  great  is  the 
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danger  when  the  infatuations  which  sometimes  seize  upon 
small  states  and  sometimes  upon  great  nations  are  enabled 
to  shape  the  laws  which  provide  for  and  control  its  cur- 
rency. It  is  not  within  the  compass  of  probability  that 
any  legislature  of  Michigan,  though  it  be  vested  with 
complete  power  over  the  subject,  will  ever  undertake  to 
give  less  ample  protection  to  holders  of  bills  issued  as 
currency  by  State  banks  than  is  now  required  by  the 
constitution  and  by  existing  state  law,  or  than  is  provided 
by  the  national  law.  It  is  as  certain,  I  think,  as  any- 
thing in  the  future  of  government  can  well  be,  that  the 
State  will  never  again  permit  real  estate  to  be  made  the 
basis  upon  which  to  issue  bank  notes.  Its  unsuitableness 
does  not  depend  entirely  upon  its  being  liable,  especially 
in  times  of  great  inflation,  to  have  temporary  or  fictitious 
value  accepted  as  the  evidence  of  real  and  permanent 
worth,  but  also  upon  the  impossibility  of  making 
that  immediate  conversion  of  the  securities  into  money 
which  is  absolutely  essential  to  protect  the  credit  of  cur- 
rency in  a  financial  crisis.  It  is  perhaps  conceivable  that 
a  State  may  allow  of  a  general  use  of  municipal  bonds 
as  security  for  bank  issues,  though  the  experience  of  the 
country  with  township  and  county  bonds  issued  in  aid  of 
railroads  ought,  we  must  believe,  to  constitute  a  sufficient 
warning  against  it.  It  is  quite  as  conceivable  that  fed- 
eral legislation,  under  the  influence  ot"  some  madness 
which  nothing  but  a  great  financial  disaster  can  cure,  may 
force  a  coin  of  sixty-five  or  sixty  cents  value  of  silver 
upon  the  people  as  the  equivalent  for  one  hundred  cents 
in  gold.  But  even  to  touch  upon  this  is  scarcely  within 
the  compass  of  the  topic  assigned  to  me.  I  mention 
municipal  securities  because  one  cannot  fail  to  see,  in  the 
applications  which  from  time  to  time  are  made  by  vil- 
lages and  small  cities  for  legislative  permission  to  incur 
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heavy  indebtedness  for  objects  that  pertain  but  slightly 
to  the  purposes  of  their  organization,  sufficient  proof  that 
careful  restraints  upon  their  power  in  this  regard  are 
greatly  needed,  and  that  if  authority  were  given  to  make 
the  bonds  of  towns,  counties  and  cities  indiscriminately 
the  basis  for  paper  currency,  a  motive  additional  to  any 
now  existing  would  be  created  for  plunging  municipalities 
in  debt,  that  thereby  scheming  persons  who  happened  to 
be  influential  locally  might  be  enabled  to  control  means 
for  speculative  banking.  This  may  seem  an  imaginary 
danger,  but  the  inducements  to  improvident  debt  con- 
tracting by  municipalities  are  so  numerous,  so  varied  and 
so  strong  that  no  addition  to  them,  however  slight,  can 
be  unimportant.  But  on  the  subject  of  state  bank  issues, 
if  we  shall  return  to  them,  we  are  fortunate  in  having 
with  us  gentlemen  of  large  experience  in  banking, 
who  have  no  doubt  given  to  it  careful  attention,  and  to 
whose  views  we  are  all  prepared  to  give  serious  con- 
sideration. I  am  here  in  the  capacity  of  a  learner 
from  them,  and  do  not  myself  assume  to  teach;  much 
less  to  dogmatize.  In  the  sketch  I  have  given  of  Michi- 
gan legislation,  it  will  be  seen  that  the  early  folly  of  the 
State,  perpetrated  when  all  the  country  was  in  a  fever  of 
speculation,  and  at  such  fearful  cost  to  its  people,  is  not 
more  conspicuous  than  the  steadiness  with  which  for  more 
than  forty  years  it  has  adhered  to  its  determination  that 
all  its  bank  currency  shall  be  based  upon  the  best  and 
most  unquestionable  security. 


A  SKETCH  OF  THE  ORIGIN,  ESTABLISHMENT  AND 
WORKINGS  OF  THE  NATIONAL  BANKING 
SYSTEM,  WITH  SPECIAL  REFER- 
ENCE TO  ISSUES.* 


BY  PROFESSOR  D.  B.  WALDO. 


It  is  seen  from  the  conditions  described  by  Judge 
Cooley  that  our  monetary  situation  during  ante-bellum 
times  was  constantly  more  or  less  muddled.  And  the 
program  announced  for  this  meeting  is  evidence  that  a 
satisfactory  solution  of  the  currency  problem  yet  remains 
to  be  effected.  It  is  in  this  field  that  financiers,  politic- 
ians, and  statesmen  now  find  their  greatest  difficulties, 
and  it  has  seemed  to  the  committee  in  charge  of  our 
meeting  not  inappropriate  that  before  turning  to  a  con- 
sideration of  the  ideal  of  practicable  held  in  store  by  the 
future,  we  should  give  brief  attention  to  the  review 
of  a  currency  system,  that,  after  thirty  years  of  operation, 
during  which  time  it  has  won  a  high  regard  in  the  minds 
of  our  banking  and  financial  experts,  is  now  threatened 
on  the  side  of  its  issue  functions  with  speedy  dissolution. 
This  paper  will  be  confined  to  a  sketch  of  the  subject  with 
reference  only  to  circulation,  omitting  considerations  of 
the  functions  of  loan,  deposit,  and  discount.    The  discus- 

*  In  so  far  as  this  brief  notice  given  for  the  preparation  of  this  sketch 
would  permit,  the  facts  have  been  drawn  from  primary  sources,  includ- 
ing Reports  of  the  Comptrollers,  Treasury  Reports,  U.  S.  Laws,  and  the  Globe. 
Free  use  has  been  made,  however,  of  secondary  material,  including  Bolles's 
"Financial  History,"  Upton's  "Money  in  Politics,"  Dunbar's  "Banking," 
Lalor's  Cyclopedia,  and  periodical  articles. 
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sion  will  be  still  further  limited  in  scope  to  a  plain 
description  of  the  origin,  establishment  and  operation  of 
the  institution  on  the  side  of  issue,  leaving  the  discussion 
of  faults  and  remedies  for  possible  treatment  by  the 
succeeding  speaker. 

The  structure  of  the  national  banking  system  is 
familiar  to  all.  yet  it  may  be  helpful  to  a  clear  under- 
standing of  its  history  to  summarize  at  the  outset  the 
essential  features  of  the  original  plan  as  found  in  the  act 
of  February,  1883.  By  this  law  any  association  of  five 
or  more  persons  was  authorized  upon  deposit  of  registered 
or  coupon  bonds  to  the  minimum  amount  of  fifty  thousand 
dollars,  to  receive  ninety  per  cent,  of  the  par  value  of  the 
same  in  bank  notes,  which  being  properly  signed  were 
receivable  for  all  government  dues,  except  duties  on 
imports,  and  were  payable  on  all  government  debts, 
except  interest  on  bonds.  In  compensation  for  the  issue 
privilege,  banks  organized  under  this  act  were  required 
to  pay  a  tax  on  circulation,  the  rate  being  fixed  at  one 
per  cent,  by  amendatory  legislation  in  1864.  Each  asso- 
ciation was  required  to  conform  to  the  law  of  its  own 
state  in  the  matter  of  interest  rates,  and  was  compelled 
to  maintain  a  special  reserve  for  its  notes  and  deposits, 
and  to  redeem  circulation  at  the  place  of  issue. 

The  amount  of  circulation  was  fixed  at  three  hundred 
million  dollars,  to  be  distributed  throughout  the  states, 
territories,  and  District  of  Columbia,  one-half  in  propor- 
tion to  the  population,  the  remaining  half  in  proportion 
to  banking  capital  and  business  needs.  The  law  provided 
for  the  establishment  of  a  finance  bureau,  at  the  head  of 
which  was  to  be  an  officer  called  the  Comptroller  of  the 
Currency  who  was  given  general  oversight  of  the  entire 
system.  The  original  bill  has  been  repeatedly  amended, 
yet  its  leading  features,  with  certain  important  exceptions 
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to  which  attention  will  be  called,  remain  to-day  as  when 
first  established. 

Such,  in  brief,  were  the  leading  provisions  of  the 
national  banking  act.  The  system  thereby  created  was 
a  war  measure,  born  of  the  dire  necessities  of  a  hard 
pressed  treasury,  yet  its  characteristic  working  principles 
were  not  strictly  original  with  the  framers  of  the  act. 
There  were  precedents  on  American  soil,  in  the  form 
mainly  of  suggestions  from  writers  for  various  periodi- 
cals, yet  to  some  extent  of  institutions  in  actual  operation. 
John  J.  Knox,  in  his  excellent  review  of  the  national 
banking  system,  ascribes  the  first  suggestion  of  its  under- 
lying principles  to  an  unknown  writer  of  the  "Analectic 
Magazine,"  who,  writing  in  1815,  a  period  of  utter 
demoralization  in  our  currency,  advocated  a  system  in 
which  public  funds  were  to  serve  as  the  basis,  support, 
and  limit  of  American  money.  In  1816  a  letter  of  Cur- 
tius,  addressed  to  the  Secretary  of  the  Treasury,  embodied 
similar  ideas,  which  were  further  elaborated  in  a  com- 
munication of  one  Kev.  Dr.  McVicar,  to  a  member  of  the 
New  York  legislature,  in  1827.  Four  years  later,  when 
the  national  debt  was  in  the  process  of  rapid  reduction, 
Albert  Gallatin,  in  a  famous  proposition,  advocated  a 
prohibitory  tax  on  existing  bank  notes  and  the  establish- 
ment of  a  currency  founded  on  public  stock,  or  possibly 
mortgages  on  real  estate.  Though  admitting  objections 
to  the  latter  security,  he  contended  that  if  the  objections 
could  in  any  way  be  removed,  the  plan  proposed  would 
give  to  the  banking  system  of  America  solidity,  and 
inspire  a  confidence  which  could  not  otherwise  be  secured. 
The  ideas  contained  in  the  above  suggestions  soon  fruited 
into  legislation.  The  propositions  introduced  in  the  legis- 
lature of  Maryland  were  followed  by  an  enactment  of  the 
legislature  of  New  York,  creating  a  new  banking  system, 
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which  went  into  operation  in  1838.  This  is  said  to  be  the 
first  American  application  of  the  principle  of  registered 
securities  being  deposited  as  the  basis  of  bank  issues. 

It  is  well  known  history  that  this  new  banking  sys- 
tem of  the  "  Empire  State"  proved  eminently  safe  and 
satisfactory,  but  to  the  national  application  of  the  prin- 
ciples embodied  in  the  New  York  plan  there  remained 
during  ante-bellum  times  an  insuperable  obstacle. 
With  the  unsuccessful  struggle  of  Nicholas  Biddle  and 
his  associates  for  a  re-charter  of  the  Second  National 
Bank,  and  the  final  overthrow  of  that  institution,  public 
opinion  had  become  rapidly  strengthened  against  all  con- 
solidation of  banking  interests,  and  furthermore,  there 
was  developed  in  many  sections  a  formidable  opposition 
to  every  description  of  issue  banks.  Thus  the  present 
National  Banking  system  was  to  become  a  possibility 
only  through  the  stress  of  financial  chaos  and  the 
depleted  treasury  of  a  civil  war. 

With  the  foregoing  brief  resume  of  suggestions  and 
institutions  anticipating  the  founding  of  the  National 
Banking  system,  let  us  return  to  the  history  of  its  imme- 
diate establishment.  In  1861,  state  banks  were  issuing 
notes  to  the  extent  of  one  hundred  and  fifty  millions 
of  dollars,  which  was  regarded  as  constituting  a  loan 
from  the  people  without  interest.  With  these  facts  in 
view  Secretary  Chase,  in  his  first  annual  report,  inquired 
whether  sound  policy  did  not  demand  that  the  advantage 
of  this  loan  be  transferred  from  banks,  representing 
only  the  interests  of  stockholders,  to  the  government, 
representing  the  common  interests  of  the  people.  In 
this  report  he  submitted  two  plans  for  the  creation  of  a 
national  currency:  to  the  first,  that  of  the  withdrawal  of 
state  bank  issues  and  the  substitution  therefor  of  United 
States  Notes,  payable  in  coin  on  demand,  he  interposed 
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the  following  objections:  First,  the  temptation  to  issue 
without  adequate  provision  for  redemption;  second,  the 
ever  present  liability  to  be  called  upon  for  redemption 
beyond  means,  however  carefully  provided  for  and  man- 
aged; third,  the  hazard  of  panics  precipitating  a  demand 
for  coin  concentrated  on  a  few  points  and  a  single  fund; 
fourth,  the  risk  of  a  depreciated  and  depreciating,  and 
finally  worthless  paper  money;  fifth,  the  innumerable  evils 
of  dishonored  public  faith  and  national  bankruptcy, — all 
these,  he  said,  were  possible  consequences  of  the  adop- 
tion of  the  suggested  system  of  government  circulation. 
These  objections,  of  course,  being  deemed  fatal,  the  sec- 
retary discussed  the  advantages  of  a  second  plan,  that  of 
the  national  banking  system  described  above.  Its  essen- 
tial features  were  represented  as  consisting  first,  in  notes, 
bearing  a  common  impression  and  authenticated  by  com- 
mon authorities;  second,  redemption  of  the  notes;  third, 
security  for  the  same  by  the  deposit  of  United  States 
stocks  and  a  reserve  fund  of  specie.  It  goes  without 
saying  that  the  Secretary  was  biased  in  favor  of  this  plan 
primarily  by  the  necessity  of  finding  a  market  for  bonds. 
In  its  advocacy  Secretary  Chase  again  dwelt  on  the  dan- 
ger of  excessive  issues  of  United  States  notes,  and 
favored  the  proposed  system  on  the  grounds  that  it  pro- 
vided for  uniformity  in  currency,  and  that,  being  receiv- 
able by  the  government  for  all  debts  but  customs  dues,  it 
would  be  everywhere  of  the  same  value,  and  that,  fur- 
thermore, there  would  be  uniformity  in  security  and 
effectual  safeguard  against  depreciation  were  any  safe- 
guard possible.  In  addition,  its  adoption  would  do  away 
with  excessive  losses  and  discounts  in  exchange,  State 
banks  would  substitute  the  proposed  notes  for  their  own, 
there  would  be  a  diminution  in  the  rate  of  interest,  and 
avoidance  of  the  perils  of  a  great  money  monopoly,  and 
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above  all,  the  need  of  government  securities  as  a  basis 
of  issue  would  replenish  the  national  exchequer  through 
the  sale  of  bonds.  Furthermore,  the  banks  would  afford 
facilities  for  war  loans  on  easier  terms  than  the  govern- 
ment had  previously  enjoyed,  and  the  distribution  of 
bonds  among  the  banking  institutions  of  the  country 
would  identify  their  interests  with  those  of  the  govern- 
ment, thus  strengthening  the  hand  palsied  by  the  shock 
of  the  rebellion. 

The  time,  however,  for  the  adoption  of  this  system 
was  not  yet  ripe,  and  on  December  28th,  1861,  there 
occurred  a  general  suspension  of  specie  payment,  fol- 
lowed on  February  25th  and  July  11th  of  1862  by  two 
acts  authorizing  the  issue  of  three  hundred  million  dol- 
lars in  treasury  notes. 

In  December  of  1862,  Secretary  Chase  again  urged 
upon  Congress  the  advantages  of  a  national  banking  sys- 
tem, and  reiterated  the  danger  of  United  States  notes. 
Meanwhile,  the  sentiment  in  and  out  of  Congress  had 
rapidly  changed  in  favor  of  the  proposition,  and  on  Feb- 
ruary 25th  of  1863,  a  bill,  recommended  by  Senator 
Sherman  and  favorably  reported  by  the  finance  committee 
of  the  Upper  House,  became  law.  The  vote,  taken  in 
the  Senate  February  12th,  stood  23  to  21;  that  of  the 
House,  taken  February  20th,  78  to  64;  the  President 
signing  five  days  later.  It  is  needless  to  remark,  in  view 
of  the  immense  personal  financial  interests  involved  and 
the  prejudices  to  be  overcome,  that  the  discussion  of  the 
bill  was  decidedly  warm.  The  ablest  arguments  for  and 
against  were  those  made  in  the  Upper  House  by  Senators 
Sherman  and  Collamer,  the  latter  of  Vermont.  Senator 
Collamer's  objections  were  that  the  State  banks  and  the 
people  would  oppose  such  an  institution,  and  in  conse- 
quence, would  never  buy  the  bonds,  whose  sale  was  to  be 
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the  main  prop  of  the  system.  He  questioned  the  consti- 
tutionality of  a  proposed  prohibitory  tax  on  state  bank 
issues,  argued  against  the  incorporation  of  institutions 
to  be  independent  of  state  control,  laid  much  stress  upon 
the  responsibility  imposed  upon  the  government  for  the 
redemption  of  issues, and  finally  pointed  out  what  he 
believed  to  be  the  political  dangers  involved  in  a  measure 
of  this  kind.  Favoring  the  bill,  Mr.  Sherman  had 
already  in  an  able  argument  dwelt  upon  the  present  evils 
of  legal  tender  issues  and  the  probable  future.  He  told 
again  the  story  of  state  banks  and  their  defects,  then 
argued  for  the  bill  on  the  grounds  of  convertibility  of 
issues,  uniformity  in  size,  a  market  for  government  bonds; 
further,  that  the  system  would  be  a  medium  for  the  ab- 
sorption of  state  bank  notes,  and  that  the  banks  would 
be  safe  and  convenient  depositories  of  public  money. 
Finally,  there  would  arise  a  community  of  interests  be- 
tween stockholders,  people,  and  government,  and  there 
would  be  developed  the  much  needed  sentiment  of  nation- 
ality. 

The  main  features  of  the  act  of  1863  have  been 
described.  As  might  be  expected,  in  operation,  the  law 
proved  defective  at  many  points,  and,  accordingly,  it  was 
thoroughly  amended  the  following  year,  the  principal 
changes  being  that  provision  was  made  for  the  redemp- 
tion in  certain  specified  leading  cities,  coupon  bonds  were 
excluded  from  the  list  of  securities,  the  minimum  of 
capital  was  increased  from  fifty  thousand  dollars  to  one 
hundred  thousand  dollars,  and  provision  was  made  for 
the  easy  conversion  of  state  banks,  so  easy,  in  fact,  as 
to  be  practically  a  necessity.  In  consequence  of  this  act 
of  June  3d,  1864,  the  system  which  had  undergone  in  its 
first  year  a  slow  and  able  development,  at  once  assumed 
large  dimensions.    As  just  suggested,  the  new  institu- 
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tion  found  monied  interests  slow  to  show  favor  during 
the  first  year  of  its  existence,  its  reception  in  this  respect 
being  similar  to  that  accorded  to  the  silver  legislation  of 
1878.  Thus,  nine  months  after  February  25th,  1863, 
there  had  been  chartered  but  one  hundred  and  thirty-four 
banks,  and  at  the  end  of  sixteen  months  only  four  hun- 
dred and  fifty.  But  under  the  influence  of  the  legisla- 
tion of  the  following  year,  providing  for  the  conversion 
of  state  banks,  and  in  addition,  a  tax  of  ten  per  cent,  on 
state  institutions  after  July,  1866,  the  growth  of  the 
national  banking  system  was  very  rapid,  and  by  the  date 
just  mentioned,  sixteen  hundred  and  thirty-four  banks 
had  been  incorporated. 

Let  us  now  turn  from  the  questions  of  origin  and  estab- 
lishment of  the  institution  to  that  of  the  currency  supplied 
thereby.  It  will  be  remembered  by  older  persons  pres- 
ent that  originally  the  all-important  feature  was  that  of 
issue,  while  in  these  latter  days  many  regard  the  deposit 
and  discount  functions  as  alone  vital  to  the  continued 
existence  of  national  banks.  Furthermore,  we  know  it 
was  the  design  of  the  founders  that  the  national  bank 
notes  were  to  be  ultimately  the  sole  paper  currency  of 
the  land,  the  treasury  notes  then  circulating  being  deemed 
but  of  temporary  character,  destined  to  early  retirement 
like  the  previous  issues  of  treasury  notes,  called  out  by 
the  wars  with  Great  Britain  and  Mexico.  This  intention 
is  plainly  discernible  in  the  text  and  discussion  of  the  act 
of  1863;  indeed,  its  title  reads,  "An  Act  to  Provide  a 
National  Currency,  Secured  by  a  Pledge  of  United  States 
Stocks,  and  to  Provide  for  the  Circulation  and  Redemp- 
tion Thereof." 

A  word  as  to  the  character  of  the  currency.  Until 
the  resumption  of  specie  payments  in  1879,  it  was  of 
equal  value  with  legal  tenders,    Subsequently  to  that 
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event  it  has  been  received  by  the  United  States  at  par 
with  gold  in  all  parts  of  the  land  in  payment  of  taxes, 
excises,  public  lands,  and  all  other  dues  owing  to  the 
government,  except  duties  on  imports,  and  is  also  pay- 
able for  all  salaries,  debts,  and  obligations  owing  by  the 
government  to  individuals,  corporations,  and  associations 
within  the  United  States,  except  interest  on  the  public 
debt  and  in  redemption  of  the  national  banking  currency 
itself;  that  is  to  say,  it  can  be  paid  to  or  by  the  govern- 
ment where  specie  is  not  required  by  law.  As  to  their 
security,  it  can  be  said  that  the  notes  are  absolutely  safe. 
Professor  Dunbar  says  they  represent  the  highest  type  of 
secured  issues.  The  government  holds  as  security,  bonds 
in  excess  of  the  notes  circulated  plus  more  bonds,  should 
the  value  of  the  former  decline  and  a  five  per  cent,  cash 
redemption  reserve,  provided  by  the  act  of  1874 ;  in 
addition,  the  government  is  secured  by  first  lien  on  assets 
of  the  bank  and  personal  liability  of  the  stockholders. 
Though  no  one  has  ever  lost  a  dollar  through  the  failure 
of  a  bank  to  redeem  its  notes,  the  government  has,  never- 
theless, been  a  gainer  through  the  destruction  and  loss 
of  notes  outstanding  to  the  amount  of  about  five  million 
dollars.  It  is  worth  mentioning  in  this  connection  that 
the  one  per  cent,  tax  on  circulation  has  yielded  the  treas- 
ury over  seventy-two  million  dollars  to  November  1st, 
1892. 

A  word  further  as  to  redemption.  The  original  law 
required  redemption  only  at  the  counters  of  issuing  banks, 
thus  failing  to  provide  for  substantial  convertibility.  The 
amendment  of  1864,  however,  provided  for  the  redemp- 
tion of  all  issues  through  the  agency  of  banks  in  the 
leading  cities  of  the  Union,  the  so-called  reserve  cities, 
this  being  the  mode  of  redemption  for  ten  years,  until 
1874,  when  the  present  system  of  redemption  through 
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the  five  per  cent,  cash  deposit  at  Washington  was  inau- 
gurated. Of  the  existing  plan,  Professor  Dunbar  again 
says:  "For  the  general  purpose  of  maintaining  converti- 
bility of  the  aggregate  note  issue  of  the  banks,  and  its 
ready  diminution  when  required  by  the  condition  of  busi- 
ness, the  present  arrangement  is  well  devised."  The 
chief  effect  of  the  act  has  been  the  easy  removal  of 
soiled,  torn,  or  worn  notes. 

We  will  next  consider  briefly  the  limitations  set  upon 
the  amount  of  circulation.  The  acts  of  1863  and  1864 
provided  for  a  maximum  issue  of  three  hundred  million 
dollars;  this  sum  proved  insufficient  to  supply  the  bank- 
ing needs  of  certain  sections,  and  was  consequently 
extended  by  the  important  act  of  July  12th,  1870,  to 
three  hundred  and  fifty-four  million  dollars.  This  re- 
mained the  maximum  limit  until  the  resumption  act  of  1875, 
which  finally  removed  all  restrictions,  the  limitations 
thereafter  being  determined  by  the  desire  and  capacity  of 
banking  associations  to  meet  the  conditions  requisite  to 
the  output  of  banking  currency.  We  are  now  brought 
to  a  consideration  of  the  interesting  and  important  ques- 
tion of  development  and  decline  of  circulation.  A  brief 
study  of  the  figures  compiled  in  the  annual  reports  of 
the  Comptrollers  of  the  Currency  will  show  that  the  years 
from  1864  to  the  present  time  naturally  fall  into  four 
groups,  the  first  extending  to  1874,  a  period  of  constant 
increase,  though  in  varying  degrees,  of  rapidity.  During 
this  period  the  total  circulation  reached  three  hundred 
and  fifty-two  million  dollars.  We  next  have  a  decline  of 
fifty  millions  in  the  circulation,  taking  place  between 
June,  1874,  and  December,  1876,  followed  by  a  second 
movement  of  expansion,  extending  from  December,  1876, 
to  January,  1882,  in  which  years  the  net  circulation  was 
again  increased  thirty  million  dollars.    This  is  followed 
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by  a  fourth  period  of  steady  decrease  from  January,  1882, 
to  the  present  time,  though  we  must  except  a  slight  ex- 
pansion of  recent  date,  extending  from  February,  1891, 
to  November,  1892. 

The  causes  of  these  movements  are  not  far  to  find. 
Returning  to  the  first  period,  the  figures  reveal  a  rapid 
development  to  November,  1866,  a  total  of  two  hundred 
and  ninety-six  million  dollars,  followed  by  a  moderate 
increase  during  the  following  year  of  five  million  dollars. 
Then  we  have  three  years  from  the  latter  months  of  1866 
to  the  beginning  of  1870  of  practically  no  increase,  but 
two  million  dollars,  succeeding  which  we  have  three  years 
of  comparatively  rapid  increase,  swelling  the  circulation 
by  an  increment  of  fifty  million  dollars  to  a  total  of  three 
hundred  and  fifty-two  millions.  The  conditions  in  this 
period,  in  the  first  years,  are  explained  by  the  more  rapid 
development  of  the  system,  after  the  supplementary  act 
of  1864,  though  it  should  be  remarked  that  circulation 
did  not  correspondingly  increase  with  the  conversion 
of  state  banks  during  1865.  Having  by  1867  nearly 
reached  the  limit  of  circulation,  there  was  no  other  course 
than  moderate  increase  until  1870,  the  existing  demand 
for  currency  and  the  profits  on  circulation  rendering  con- 
traction an  impossibility.  The  extension  of  the  limit  to 
three  hundred  and  fifty-four  million  dollars  in  the  latter 
year,  together  with  the  spirit  of  speculation  prevalent 
and  the  consequent  steady  demand  for  currency  explain 
the  rise  to  1874. 

At  this  point  we  enter  the  second  period,  where  we 
are  confronted  with  reverse  conditions.  The  former 
increase  now  gives  way  to  a  decline  due  to  the  with- 
drawal of  notes  from  certain  States  in  accordance  with 
the  redistribution  clause  of  the  acts  of  1874,  and  a  tem- 
porary lessened  demand  for  currency,  owing  to  commer- 
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cial  depression  subsequent  to  the  financial  crash  of 
1873. 

From  1876  to  1882  we  have  our  third  period,  one  of 
expansion,  again  due  to  improving  commercial  conditions 
and  the  natural  revived  demand  for  currency,  and  the 
removal  of  limitations  of  every  description  upon  the 
maximum  and  distribution  of  circulation,  accomplished 
by  a  section  incorporated  into  the  resumption  act  of 
January,  1875.  In  1881  there  is  a  noticeable  break  in 
the  circulation,  due  to  the  introduction  in  Congress  of  a 
refunding  bill  whose  passage  would  have  necessitated  the 
sale  of  bonds  deposited  in  the  treasury  as  security  for 
bank  notes.  The  bill  was  vetoed  by  President  Hayes, 
March  3rd,  1881,  but  before  its  fate  had  been  determined 
one  hundred  and  forty-one  banks  had  deposited  eighteen 
million  dollars  in  greenbacks  for  the  redemption  of  their 
bonds,  hoping  to  sell  the  latter  in  time  to  avoid  deprecia- 
tion. For  seven  months  the  total  circulation  of  these 
banks  was  but  seven  million  dollars,  the  contraction 
involved  in  their  action  amounting  to  more  than  fourteen 
million  dollars. 

At  our  fourth  period,  beginning  in  1882,  we  enter 
upon  a  long  and  steady  decline,  attributable  to  general 
causes  well  known  to  those  interested  in  financial  matters. 
All-important  of  these  has  been  the  fact  of  diminished 
profits  to  the  banks  owning  circulation,  occasioned  by 
high  premium  on  bonds, — the  fruit  of  rapid  payment  of 
debt  and  the  consequent  improving  credit  of  our  govern- 
ment; and  we  must  remember,  as  well,  that  the  high 
price  of  bonds  has  been  constantly  attended  by  lowering 
interest  rates  to  the  holders  of  these  securities.  The 
banks  that  had  deposited  short  time  bonds  have  felt  ob- 
liged to  sell  the  same,  fearing  the  government  would  call 
when  due.    Even  while  there  was  profit  on  circulation, 
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there  has  been  in  many  cases  greater  reward  in  selling 
bonds  at  a  premium.  While  the  profits  on  circulation 
have  been  lessening,  there  has  developed  a  growing  dis- 
inclination to  hold  government  securities  paying  such 
small  interest  on  investment.  Furthermore,  the  neces- 
sary securities  precedent  to  the  issue  of  bank  notes  have 
been  in  a  growing  degree  difficult  for  associations  to  ob- 
tain at  what  were  regarded  as  reasonable  rates.  And 
there  has  thus  far  existed  congressional  indisposition  to 
seek  new  methods  for  securing  the  notes,  fostered,  the 
friends  of  the  system  claim,  by  prejudice  against  issues 
of  incorporated  monopolies.  A  further  cause  of  inaction 
on  the  subject  has  been  the  competition  of  other  forms  of 
currency.  In  connection  with  the  causes  of  decline  dur- 
ing this  fourth  period,  it  is  important  to  remember  that 
there  had  been  all  along  a  burdensome  annual  tax  of  one 
per  cent  on  average  circulation.  Since  the  beginning  of 
1891  there  has  been  a  moderate  increase  in  circulation, 
the  reviving  favor  extended  to  issues  by  bankers  being 
due  largely  to  the  opportunity  created  by  the  issue  of  two 
per  cent,  bonds  for  obtaining  security  at  par,  though  in 
part,  it  is  said,  by  the  increased  demand  in  certain  sections 
for  currency.  The  highest  point  of  net  circulation  was 
reached  at  the  close  of  1873,  the  figures  being  three  hun- 
dred and  fifty-two  million  dollars,  this  being  but  two 
millions  below  the  authorized  issue.  The  highest  point, 
after  resumption,  was  reached  at  the  close  of  1881,  when 
there  was  a  net  circulation  of  three  hundred  and  twenty- 
five  millions.  The  present  net  circulation  is  one  hundred 
and  forty-seven  millions.  (By  net  circulation  is  meant 
the  total  issue  at  any  present  time  secured  by  the  deposit 
of  bonds  at  Washington.  Gross  circulation  includes  in 
addition  to  this  sum  the  notes  outstanding  for  which  the 
banks  are  no  longer  responsible,  having  recalled  their 
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bonds  originally  deposited  as  security,  and  having  turned 
over  to  the  government  greenbacks  for  the  ultimate 
redemption  of  notes  surrendered.) 

It  is  a  well  known,  yet  curious  fact,  that  for  many 
years  there  was  strenuous  popular  opposition  to  national 
banks,  because  of  supposed  enormous  profits  on  circula- 
tion. As  a  matter  of  fact,  the  gains  from  this  source 
have  been  but  moderate.  Since  the  early  "  seventies" 
the  Comptrollers  have  demonstrated  repeatedly  in  their 
reports  that  the  profits  from  circulation  were  small. 

In  1875  the  total  profit  on  circulation  was  but  nine 
million  six  hundred  thousand  dollars,  which  was  only  two 
and  one-fourth  per  cent,  better  investment,  interest  rates 
being  eight  per  cent.,  than  ordinary  discount  returns. 
In  1S79,  estimating  interest  at  six  per  cent,  the  surplus 
reward  for  circulation  was  but  one  and  seven-tenths  per 
cent.  In  that  year  we  find  reported  one  thousand  and 
five  State  banks  and  twenty-six  hundred  and  thirty-four 
private  institutions  content  to  forego  the  favor  of  issue 
profits.  In  1883,  with  four  per  cent  bonds  as  security, 
reckoning  the  interest  rate  on  money  at  six  per  cent., 
there  was  but  forty-six  dollars  profit  for  a  bank  issuing 
ninety  thousand  dollars  in  notes.  With  money  at  seven 
per  cent  there  was  no  profit.  Indeed,  the  fact  of  contin- 
uous decline  since  1882  is  sufficient  proof  that  the  reward 
of  circulation  is  small.  At  present  there  is  for  most 
banks  a  slight  profit.  The  institution  at  Albion  is  a  fair 
example,  the  profit  in  this  case  being  slightly  under  one 
per  cent,  as  estimated  by  the  cashier. 

It  is  not  within  the  province  of  this  paper  to  discuss 
the  relative  advantages  and  disadvantages  of  the  National 
banking  system,  yet  we  may  venture  to  state  without 
intruding  on  the  ground  of  the  next  speaker,  that  if 
safety,  convertibility,  uniformity,  and  elasticity  are  the 
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attributes  of  a  perfect  system  of  paper  currency,  the  insti- 
tution under  discussion  has  given  us  a  money  in  which 
the  first  three  requirements  mentioned  above  have  been 
met.  No  one  has  ever  lost  a  cent  by  irredeemability  of 
a  National  bank  note.  Since  resumption  in  1879  the 
notes  have  been  convertible  at  par  into  gold  at  the  will  of 
holders,  and  from  Maine  to  California  there  has  been  no 
variation  in  value.  Concerning  the  fourth  point,  elastic- 
ity, little  need  be  said.  That  the  requirements  under- 
lying circulation  have  been  very  stiff  is  too  well  known 
to  demand  comment,  and  the  rapid  decline  in  the  circula- 
tion of  National  bank  notes,  with  the  attendant  causes, 
is  ample  warning  that  this  form  of  currency  will  soon  be 
extinct,  should  Congress  persist  in  its  refusal  to  grant 
remedial  legislation. 

It  goes  without  saying  that  Congress  and  the  Comp- 
trollers have  been  blessed  with  plenteous  advice  as  to  the 
proper  methods  of  making  the  institution  still  useful  and 
permanent.  The  number  of  changes  that  have  been 
urged  is  legion,  and  their  characters  most  diverse. 
Comptroller  Trenholm  in  1888  enumerated  forty  different 
propositions  submitted  during  his  term  of  office,  the  same 
falling  into  five  general  groups.  Of  these  the  first  class 
propose  doing  away  with  issue  functions  entirely;  the 
second  demanded  increased  inducements  for  the  deposit 
of  bonds;  the  third  urged  a  new  issue  of  bonds;  the 
fourth  suggested  the  substitution  of  a  new  kind  or  kinds  * 
of  security;  while  the  fifth  class  would  allow  circulation 
on  general  mercantile  credit. 

This  paper  would  not  be  complete,  even  as  a  sketch, 
without  brief  mention  of  the  changes  urged  by  the  pres- 
ent Comptroller,  Mr.  Hepburn,  and  his  predecessor, 
Edward  S.  Lacey;  the  latter  in  1889  and  1890  advocated 
the  passage  of  a  bill  finally  reported  to  the  Senate,  July 
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15th,  1890,  by  John  Sherman  from  the  Finance  Com- 
mittee, providing,  first,  that  no  association  should  be 
required  to  maintain  a  bond  deposit  of  more  than  one 
thousand  dollars,  except  to  secure  circulation;  second, 
that  every  association  might  circulate  notes  equal  in 
amount  to  the  par  value  of  bonds  deposited;  third,  that 
the  monthly  withdrawal  of  bonds  should  not  exceed  three 
millions  in  the  aggregate.  Mr.  Lacey  also  recommended 
that  the  tax  on  circulation  be  reduced  to  one-fourth  of 
one  per  cent,  per  annum.  He  urged  that  the  extra  ten 
per  cent,  of  circulation  in  1890,  had  issues  been  based  on 
the  par  value  of  bonds,  would  have  materially  assisted  in 
moving  the  crops  and  afforded  relief  to  the  general  busi- 
ness of  the  country.  Comptroller  Hepburn,  only  six 
weeks  ago,  indorsed  the  principle  of  Mr.  Lacey's  recom- 
mendations with  the  following  slight  changes :  For 
banks  having  over  fifty  thousand  dollars  capital,  he  would 
place  the  minimum  of  deposit  at  five  thousand  dollars 
rather  than  at  one  thousand  dollars.  He  advocates  the 
entire  repeal  of  tax  on  issues  and  urges  the  creation  of 
long-time,  low-interest  bonds  as  the  basis  of  circulation. 
Within  a  few  days  a  bill  has  been  introduced  in  the 
House  by  Representative  Andrews,  of  Massachusetts, 
providing  that  issues  shall  equal  the  par  value  of  bonds, 
making  the  maximum  bond  deposit  five  thousand  dollars, 
repealing  the  tax  on  circulation,  together  with  the  Sher- 
man silver  act  of  1890. 

With  the  foregoing  facts  this  sketch  must  close.  As 
indicated  at  the  beginning  of  our  discussion,  it  is  not 
within  the  province  of  this  paper  to  combat  popular 
opposition,  nor  to  condemn  Congressional  inaction,  nor 
yet  to  cry  up  the  virtues  of  this  system.  The  purpose  of 
the  discussion  has  been  simply  to  present  a  brief  state- 
ment of  the  origin,  structure  and  workings  of  the  insti- 
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tution.  If  in  so  doing  an  interest  has  been  created  in 
the  subject  of  our  currency's  future,  this  paper  will  have 
accomplished  the  end  in  view. 


FEDERAL  TAXATION  OF  STATE  BANK  CURRENCY. 


BY  JUDGE  THOMAS  M.  COOLEY. 


In  this  paper,  it  is  not  my  intention  to  express  any 
opinion  upon  the  question,  whether  the  law  of  Congress 
imposing  a  tax  upon  state  bank  currency  ought  or  ought 
not  to  be  repealed.  My  purpose  is  merely  to  present 
the  constitutional  aspects  of  the  question .  These  have 
a  special  importance  for  the  American  people  at  this 
time,  in  view  of  the  fact  that  the  party  which  was  suc- 
cessful in  the  last  presidential  election  had  incorporated 
in  the  platform,  adopted  by  its  national  convention,  a 
resolution  that  the  tax  ought  to  be  repealed.  Yery  little 
attention  was  paid  to  this  resolution  during  the  campaign 
which  followed — that  being  fought  almost  exclusively  on 
the  tariff  issue — and  it  cannot,  I  think,  be  fairly  claimed 
that  the  result  of  the  election  was  such  an  expression 
as  settles  the  opinion  of  the  American  people  upon  this 
question.  The  electors  might  very  well  have  voted  as 
they  did  with  the  understanding  that  this  was  still  an 
open  question.  I  shall  therefore  feel  at  liberty  to  speak 
with  entire  freedom  upon  the  constitutional  aspects  of 
the  tax,  without  considering  that  I  am  intermeddling  with 
party  politics.  A  brief  historical  review  may  be  desir- 
able by  way  of  prelude. 

From  the  organization  of  government  under  the  Con- 
stitution of  the  United  States  to  the  breaking  out  of  the 
civil  war,  the  paper  currency  of  the  country  had,  for  the 
most  part,  been  supplied  by  banks  receiving  their  author- 
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ity  from  the  states.  A  national  bank  had  indeed  been 
created  under  the  lead  of  Hamilton  during  the  presi- 
dency of  Washington,  and  Madison  had  with  much 
hesitation  approved  the  charter  of  another,  but  there 
was  always  dispute  concerning  the  power  of  Congress 
to  create  a  bank,  and  it  was  so  fiercely  assailed  under 
the  presidency  of  Jackson  that  a  recharter  at  that  time 
could  not  be  carried  over  the  president's  veto.  Abor- 
tive attempts  were  again  made  to  obtain  a  charter  during 
the  presidency  of  Tyler,  who  followed  Jackson  in  deny- 
ing the  constitutional  power,  though  the  judiciary  had 
always  sustained  it.  When  the  civil  war  broke  out, 
the  condition  in  respect  to  national  banks  may  be  said 
to  have  been  this;  that  the  power  of  Congress  to  charter 
them  had  been  sustained  by  the  courts,  but  the  people 
had  pronounced  against  them,  and  the  banks  in  existence 
within  the  states  were  all  of  state  origin. 

When  the  civil  war  began  there  were  about  fifteen 
hundred  state  banks  in  operation,  many  of  them  having 
special  and  peculiar  charters,  and  the  others  established 
under  bank  systems  existing  in  their  several  states,  some, 
like  what  we  had  attained  to  in  this  State,  fairly  good, 
but  for  the  most  part  bad.  But  they  had  all  been  ena- 
bled to  obtain  circulation  for  their  bills,  which  was  much 
easier  then  than  it  would  be  now,  when  concerted  action 
in  the  financial  centers  of  the  country  might  keep  dis- 
credited currency  out  of  circulation,  by  refusing  its  use, 
and  furnishing  instead  that  which  is  unquestionably 
sound,  and  doing  this  without  delay  and  in  abundance 
at  any  point  where  the  demands  of  trade  required  it. 
But  the  banks  were  not  bound  by  any  common  tie  to 
the  government  in  the  great  crisis  which  was  then  upon 
it.  The  great  majority  of  their  managers  were  undoubt- 
edly loyal,  but  the  banks  themselves  might  perhaps 
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prosper  equally  well  whether  the  states  continued  united 
or  the  union  was  broken  in  two,  and  would  doubtless 
in  many  cases  be  even  more  prosperous  amid  the  con- 
fusion of  war,  and  while  vast  fortunes  were  being  made 
in  the  furnishing  of  supplies,  than  during  the  normal 
period  of  peace.  Both  Mr.  Lincoln  and  his  secretary 
of  the  Treasury  deemed  it  of  the  very  highest  import- 
ance that  there  should  be  a  paper  currency  emanating 
from  the  authority  of  the  nation  itself,  and  the  holders 
of  which  would  be  directly  interested  in  the  preser- 
vation of  national  unity.  The  first  resort  was  to 
treasury  notes,  which  answered  the  immediate  necessity, 
but  Mr.  Chase  regarded  the  issue  of  these  as  a  tempor- 
ary expedient  merely,  and  quite  inadequate  to  the  needs 
of  the  country.  The  objections  to  them  as  a  main  and 
steady  reliance  were,  in  his  opinion,  perfectly  conclusive. 
The  volume  to  be  issued  would  be  determined  by  con- 
gressional action,  which  in  advance  would  endeavor  to 
measure  the  public  needs,  but  what  these  would  be 
it  would  be  impossible  for  the  wisest  financier  to  anticipate, 
unless  he  could  also  anticipate  what  was  to  be  the  extent  of 
transactions  in  every  branch  of  human  activity,  and  in 
every  department  of  the  public  service.  The  amount 
arbitrarily  fixed  might  prove  greatly  excessive,  in  which 
case  wild  speculation  as  well  as  extravagant  public 
appropriations  would  be  stimulated,  or  it  might  be 
found  greatly  below  the  needs  of  the  country,  and  in 
this  latter  case  a  stringency  would  be  seriously  felt  in 
public  and  private  business.  Mr.  Chase  wanted  finan- 
cial machinery  under  which  the  volume  of  currency 
would  not  be  thus  arbitrarily  fixed  by  a  legislative  vote, 
but  would  be  elastic,  and  increase  or  diminish  in  obedi- 
ence to  the  laws  of  trade.  He  believed  a  system  of  banks 
might  be  established  which  would  greatly  aid  the  public 
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credit,  and  would  at  once  protect  labor  against  the  evils 
of  a  vicious  currency,  and  facilitate  commerce  by  cheap 
and  safe  exchanges;  the  banks  would  also  give  what  the 
treasury  issues  could  not— an  elastic  currency — their  bills 
being  issued  and  returned  as  they  were  required,  and 
the  calls  from  day  to  day  determining  the  amount. 

In  his  first  annual  report  Mr.  Chase  gave  his  views 
upon  the  machinery  desired.  He  would  have  a  general 
law  under  which  associations  could  be  formed  and  incor- 
porated as  banks.  They  must  have  an  actual  paid  up 
capital,  they  must  deposit  as  security  for  all  notes  to  be 
issued  evidences  of  indebtedness  of  the  United  States 
sufficient  in  amount  to  equal  in  market  value  at  all  times 
beyond  contingency  the  amount  of  bills  authorized,  they 
must  keep  on  hand  at  all  times  a  prudent  reserve  for 
meeting  obligations,  they  must  redeem  their  notes  on 
demand  in  lawful  money  of  the  United  States,  the  stock- 
holders must  be  personally  liable  for  the  corporate 
obligations,  loans  to  their  own  members  must  be  care- 
fully restricted  within  safe  bounds,  and  the  government 
itself  should  redeem  the  circulating  notes  when  a  corpor- 
ation- itself  failed  to  do  so.  No  safer  banking  system 
was  ever  sketched  or  ever  could  be;  and  Mr.  Chase 
would  have  the  interests  of  the  state  banks  protected  by 
allowing  them  to  be  transformed  into  national  banks 
under  the  proposed  law. 

The  system  proposed  by  Mr.  Chase  found  at  the  first 
almost  no  friends.  The  state  banks  were  against  it,  but 
so  were  the  men  prominent  in  politics  on  both  sides. 
When  the  secretary  made  his  second  annual  report 
the  statesmen  of  the  country  were  still  hesitating  and 
doubting.  A  majority  was  finally  secured  for  his  meas- 
ure, though  seven  administration  senators  opposed  it  to 
the  last,  and  only  one  of  the  opposite  party  supported  it. 
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It  received  the  president's  approval  February  25,  1863, 
but  it  was  nearly  four  months  then  before  a  bank  was 
organized  under  it,  and  five  before  one  was  opened  in 
the  city  of  New  York.  Up  to  December  10,  1863,  only 
134  had  been  incorporated,  and  up  to  November  25, 
1864,  only  584,  of  which  168  were  state  banks  reor- 
ganized under  the  national  law.  It  is  obvious  that  up  to 
this  time  the  state  banks  had  continued  to  supply  the 
major  part  of  the  currency  of  the  country. 

Mr.  Fessenden  had  now  become  the  secretary  of  the 
treasury,  and  Mr.  McCulloch  controller  of  the  currency, 
and  they  agreed  in  opinion  that  the  time  had  now  come 
when  it  was  necessary  to  discriminate  against  the  state 
banks  in  some  manner,  if  the  good  to  be  hoped  from  the 
national  system  was  to  be  realized.  State  bank  systems 
were  antagonistic  to  the  national  system,  and  they  should 
not  be  suffered  to  exist  unchecked  and  uncontrolled.  It 
was  indispensable  to  the  financial  success  of  the  Treasury 
that  the  currency  of  the  country  should  be  under  the  con- 
trol of  the  government,  and  this  could  not  be  the  case 
so  long  as  State  institutions  had  the  right  to  flood  the 
country  with  their  issues.  So  thought  these  officers;  and 
under  their  recommendation  Congress  was  induced  to 
pass  an  act,  approved  March  3rd,  1865,  which  provided 
"That  every  national  banking  association,  state  bank  or 
state  banking  association,  shall  pay  a  tax  of  ten  per 
centum  on  the  amount  of  the  notes  of  any  state  bank  or 
state  banking  association  paid  out  by  them  after  the  first 
day  of  July,  1866."  This  act  has  in  substance  been 
continued  to  this  day,  and  is  now  in  force.  Under  and 
in  consequence  of  it  state  banks  of  issue  have  ceased 
to  exist. 

The  question  to  which  we  now  direct  attention  is, 
whence  did  Congress  derive  its  power  to  impose  this  tax? 
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In  section  8  of  article  1  of  the  constitution  of  the  United 
States,  the  powers  which  Congress  shall  have  are  enumer- 
ated, and  as  we  read  them  over  we  look  in  vain  for  any- 
one that  in  terms  confers  upon  that  body  the  power  to  take 
from  the  states  authority  to  provide  for  a  paper  currency 
if  by  the  constitution  it  was  left  to  them.  The  power  to 
incorporate  banks  and  authorize  the  issue  of  currency 
by  them,  as  we  have  seen,  had  been  exercised  for  three- 
quarters  of  a  century  before  Congress  undertook  to 
interfere  with  it  in  the  manner  specified.  Even  when 
a  national  bank  was  chartered,  the  state  banks  were 
left  in  existence;  and  it  was  not  the  state  power  but  the 
national  power,  as  exercised  in  the  grant  of  the  national 
charter,  that  was  then  seriously  questioned.  We  must 
therefore  take  it  as  indisputable  at  the  present  time  that 
the  States  had  rightful  power  to  charter  banks  as  they  for 
so  long  a  time  had  done,  and  to  authorize  the  issue  of 
notes  by  them,  to  circulate  as  money.  Among  the 
powers  granted  to  Congress,  however,  was  the  power 
"to  lay  and  collect  taxes,  duties,  imposts,  and  excises, 
to  pay  the  debts  and  provide  for  the  common  defense  and 
general  welfare  of  the  United  States."  This  power,  it 
is  seen,  is  given  in  the  most  general  terms,  and  the 
restrictions  that  are  imposed  upon  it  are  only  such  as  to 
insure  uniformity,  and  they  need  not  here  be  specified. 
A  power  thus  conferred  in  general  terms  must  necessarily 
rest  in  the  discretion  of  the  Congress,  but  it  is  expected 
to  be  exercised  in  harmony  with  the  general  features  of 
the  constitution  itself,  and  without  any  encroachment 
upon  the  undoubted  rights  of  the  States  or  of  the  people. 
The  power  to  lay  and  collect  taxes  is  a  revenue  power. 
It  has  for  its  object,  as  is  here  declared  in  the  constitu- 
tion itself,  "  to  pay  the  debts  and  provide  for  the  com- 
mon defense  and  general  welfare  of  the  United  States." 
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Congress  raises  the  means  for  this  purpose  by  its  exer- 
cise, and  it  is  not  expected  that  by  any  use  of  it,  from 
which  revenue  is  not  expected  to  be  derived,  the  powers 
left  with  the  states  are  in  any  respect  to  be  diminished  or 
encroached  upon.  If  this  is  done,  the  intent  of  the  grant 
of  power  to  Congress  is  disregarded,  and  in  so  far  as  in 
disregarding  it,  a  state  right,  privilege  or  power  is  hin- 
dered or  defeated,  there  is  to  that  extent  usurpation  of 
authority  by  the  Congress.  Now  although  in  this  partic- 
ular instance  the  legislation  assumes  to  be  an  exercise  of 
the  power  to  tax,  and  upon  its  face  we  cannot  see  that 
revenue  was  not  expected  from  it,  it  was  admitted  at  the 
time,  and  is  unquestionable,  that  no  revenue  whatever 
was  expected  to  result  from  it.  It  was  perfectly  well  un- 
derstood that  the  state  currencj7  could  not  sustain  the  burden 
that  Congress  assumed  to  impose;  that  the  imposition,  if 
upheld,  must  at  once  put  the  state  banks,  as  banks  of 
issue,  out  of  existence,  since  it  was  not  in  the  nature  of 
things  that  a  profit  equal  to  the  burden  imposed  could 
result  from  any  legitimate  use  of  the  state  bank  currency. 
It  was  understood  on  all  sides  that  revenue  was  not  even 
desired  from  the  tax  which  was  nominally  imposed;  that 
the  act  had  another  purpose  altogether;  that  it  was  meant 
in  passing  it  to  force  the  retirement  of  state  bank  cur- 
rency and  to  give  to  the  currency  of  the  national  banks 
the  whole  field.  State  banks  could  continue  banks  of 
issue  only  by  accepting  conversion  into  national  banks . 

The  act  therefore  was  not  what  it  purported  to  be, 
namely,  a  revenue  act;  but  it  was  an  act  intended  to 
accomplish  a  purpose  not  hinted  at  in  its  provisions,  and 
not  connected  in  any  manner  with  the  production  of  rev- 
enue for  the  government.  If  this  was  the  case,  how 
does  it  happen  that  the  law  could  stand  the  judicial  test  I 
Can  it  be  that  the  legislative  authority,  whose  powers  are 
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specifically  enumerated,  can  do  indirectly  and  under  a 
pretense  that  is  baseless  in  fact,  what  directly,  under  the 
exercise  of  any  grant  of  authority  made  to  it,  it  is  incom- 
petent to  do  ?  The  common  impression  undoubtedly  is, 
that  in  the  case  of  any  legislation  where  the  constitu- 
tional bounds  of  legislative  authority  are  disregarded, 
whether  it  is  done  directly  or  covertly,  the  judiciary  is 
perfectly  competent  to  afford  the  adequate  remedy;  that 
the  act  indeed  must  be  void,  and  that  any  citizen,  as  well 
as  the  judiciary  itself,  may  treat  it  as  void  and  refuse 
obedience.  This,  however,  is  far  from  being  the  fact. 
When  a  grant  is  made  which  is  discretionary,  and  is  not 
hampered  by  any  express  restrictions  in  the  grant  itself, 
the  general  rule  is  that  the  question  of  the  extent  to  which 
the  authority  shall  be  carried  in  its  exercise  is  addressed 
exclusively  to  the  legislature,  and  that  while  it  is  the 
duty  of  that  body  to  keep  clearly  within  constitutional 
limits  and  to  give  effect  to  the  grant  according  to  the 
constitutional  intent,  and  not  otherwise,  yet  that  if  this 
intent  is  exceeded,  the  judicial  department  is  powerless 
to  correct  the  wrong,  since  the  discretion  is  not  in  any 
degree  conferred  upon  the  courts,  and  if  they  were  to 
attempt  to  review  and  revise  or  to  annul  the  action  of  the 
legislature,  on  the  ground  that  discretionary  authority 
was  abused,  they  would  themselves  be  guilty  of  usurpa- 
tion. 

There  are  many  cases  of  precisely  this  character,  in 
one  of  which  we  are  so  accustomed  to  see  the  legislative 
power  abused  that  it  may  well  be  named  in  this  connec- 
tion as  a  striking  illustration  of  the  principle  stated.  I 
refer  now  to  the  case  of  the  districting  of  states  for  the 
purpose  of  the  election  of  members  of  Congress  and  of 
State  officers, — a  power  with  which  the  judiciary,  except 
in  cases  where  it  can  clearly  be  shown  by  the  constitution 


48    MICHIGAN  POLITICAL  SCIENCE  ASSOCIATION. 


itself  that  mandatory  restrictions  have  been  imposed,  has 
no  authority  whatever  to  intermeddle.  The  discretion 
being  conferred  upon  the  legislators,  without  mandatory 
limitation,  the  question  whether  they  have  exercised  it 
wisely  or  fairly  is  addressed  exclusively  to  their  own 
sense  of  right,  but  not  in  any  degree  to  the  sense  of  right 
of  the  judicial  department.  So  first  one  party  and  then 
the  other  abuses  its  power  openly  and  knowingly. 

The  case  of  the  power  to  tax  as  conferred  upon  the 
Congress  of  the  United  States,  is  quite  as  striking  an 
illustration  of  this  principle.  The  power  is  given  in  the 
most  general  terms,  and  it  must  rest  exclusively  with  the 
Congress.  The  judiciary  cannot  in  any  particular  case 
decide  on  its  own  sense  of  justice  or  propriety  that  the 
legislature  has  exceeded  its  proper  bounds.  The  courts 
cannot  attribute  to  Congress  a  misuse  of  the  power  by 
perverting  it  to  a  purpose  not  within  the  intent  of  the 
grant.  But  it  does  not  follow  that  Congress  is  at  liberty 
to  do  whatever  it  pleases,  irrespective  of  the  implied 
restrictions  which  the  very  nature  of  the  grant  imposes 
when  the  constitution  thus  confers  the  power.  If  in  any 
case  the  question  presents  itself  whether  an  act  which  is 
proposed  would  be  in  violation  of  the  intent  of  the  con- 
stitution in  making  the  grant,  Congress  itself,  where  the 
judiciary  is  powerless  to  review  and  annul  its  action  if 
unconstitutional,  should  be  all  the  more  critical  of  its  own 
action,  and  all  the  more  particular  to  keep  beyond  question 
within  its  proper  limits.  It  is  because  that  seems  not  to 
have  been  done  in  this  case  that  a  large  section  of  the 
people  are  of  opinion  that  a  due  regard  to  constitutional 
obligations  requires  a  repeal  of  the  currency  tax. 

But  when  the  question  of  a  repeal  of  this  bank  tax  is 
directly  presented  the  peculiar  condition  of  things  as 
now  existing  may  well  have  a  little  of  our  attention. 
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The  question  of  repeal  may  not  strike  the  mind  exactly 
as  would  the  question  of  imposing  a  like  tax  now.  The 
act  was  done  at  a  time  when  the  nation  with  all  its 
powers  was  defending  its  life.  We  did  many  things  in 
that  period,  and  in  the  reconstruction  period  which  fol- 
lowed, which  we  would  not  do  now,  or  even  endeavor 
now  to  defend.  We  did  them  because  the  necessity 
seemed  to  be  overpowering.  Mr.  Chase  put  out  treasury 
notes  which  were  declared  to  be  a  legal  tender,  though  he 
did  not  believe  there  was  constitutional  power  to  do  so, 
excusing  the  act  because,  to  quote  his  words,  "I  am 
convinced  that,  as  a  temporary  measure,  it  is  indispen- 
sibly  necessary,"  and  that  the  government  "is  bound  in 
an  exigency  like  the  present,  to  act  on  the  maxim,  Salus 
populi  suprema  lex."  This  is  dangerous  doctrine,  but 
nevertheless  it  was  acted  upon,  and  we  cannot  obliterate 
the  record  if  we  would.  The  national  banking  system  has 
been  a  great  good  to  the  country,  and  when  we  are  called 
upon  to  repeal  one  of  its  chief  supports,  we  may  well 
feel  justified  in  moving  with  more  than  ordinary  delibera- 
tion, whatever  we  may  think  of  the  legislation  complained 
of.  I  may  say  this  with  some  emphasis,  perhaps,  because 
two  state  legislatures,  in  expectation  of  the  repeal  of  this 
tax  are  already  considering  bills  for  the  incorporation  of 
state  banks,  one  proposing  to  receive  municipal  indebted- 
ness as  security  for  bank  currency,  and  the  other  real 
estate  mortgages.    There  is  mischief  lurking  in  both. 

The  difficulty  in  the  case  of  the  federal  bank  tax  is 
that  a  precedent  confronts  us  which  is  a  standing  menace. 
But  for  this  fact  we  might  very  well  be  excused  for 
declining  to  look  closely  into  it,  and  for  treating  it  as  one 
of  those  cases  in  which  in  a  great  crisis  of  the  national 
existence,  powers  of  somewhat  doubtful  authority  were 
exercised  because  they  seemed  at  the  time  to  be  indis- 
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pensable.  But  if  state  bank  issues  can  be  brought  to  an 
end  through  a  pretended  but  wholly  illusory  exercise  by 
Congress  of  the  revenue  power  of  the  government,  it  is 
very  plain  that  a  similar  method  may  at  any  time  be 
resorted  to  for  the  purpose  of  bringing  within  the  reach 
of  national  authority  powers  which,  by  the  national  con- 
stitution, were  very  clearly  intended  to  be  left  with  the 
states,  and  which  the  conservative  sentiment  of  the 
country  would  say  at  the  present  time  ought  for  the  good 
of  the  nation  to  remain  there.  Thus,  Congress  is  given 
by  the  constitution  the  power  to  regulate  commerce  with 
foreign  nations  and  between  the  states,  while  the  power 
to  regulate  local  commerce  is  left  with  the  states;  but  noth- 
ing would  be  easier  than  for  the  Congress  to  invade  this 
power  of  the  states  over  local  commerce  by  methods 
analogous  to  that  adopted  in  the  case  of  state  bank  circu- 
lation. Indeed  we  see  an  attempt  being  made  at  the 
present  time  to  do  this  by  means  of  a  tax  to  be  imposed 
upon  the  transactions  technically  known  as  dealings  in 
futures.  There  cannot  be  the  least  pretense  that  in  this 
case  any  great  public  urgency  demands  the  legislation;  if 
it  did,  the  constitutional  question  would  be  the  same,  for 
the  constitution  does  not  change  in  meaning  with  chang- 
ing circumstances,  as  Mr.  Chief  Justice  Chase  showed  us 
in  the  legal  tender  cases.  In  the  case  of  the  bill  now 
pending  the  question  presented  is  simply  one  of  public 
policy,  and  there  cannot  be  the  least  reason  for  claiming 
that  the  maxim,  «  Salus  populi  suprema  lex"  has  any 
application  whatever.  It  is  a  question  whether  certain 
contracts  that  have  heretofore  been  common  in  mercan- 
tile circles  shall  hereafter  be  prohibited.  There  is  a 
difference  of  opinion  whether  the  effect  will  be  good  or 
bad  if  it  is.  Yet  when  some  of  the  ablest  lawyers  in 
Congress  have  demonstrated  beyond  a  question,  as  it 
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would  seem,  that  these  contracts  belong  altogether  to 
local  commerce,  and  their  regulation  pertains  to  state 
constitutional  authority,  there  has  been  no  attempt  what- 
ever to  answer  their  arguments.  One  member  has  indeed 
taunted  the  high  tariff  men  who  oppose  the  pretended 
tax  which  it  is  designed  to  levy  merely  to  destroy  the 
contracts,  by  pointing  to  their  votes  in  favor  of  prohib- 
itory duties  on  imports  in  some  cases  which  he  would 
have  us  understand  have  no  different  constitutional  basis; 
but  he  forgets  that  prohibitory  duties,  or  even  an  em- 
bargo, may  rest  perfectly  well  on  the  power  to  regulate 
foreign  commerce.  The  manner  in  which  the  bill  is 
treated  emphasizes  the  danger  threatened  by  the  existing 
precedent,  and  to  some  extent  at  least  justifies  the  uneasi- 
ness it  causes.  The  thought  is  being  fixed  in  the  mind 
of  Congress  and  of  the  people  that  in  any  case  in  which 
another  department  of  the  government  is  without  power 
to  nullify  its  action,  the  national  legislature  may  at 
pleasure  and  rightfully  disregard  the  apportionment  of 
powers  made  by  the  constitution. 

Referring  as  I  have  done  to  the  great  struggle  to 
protect  national  life,  in  immediate  connection  with  a 
question  of  state  constitutional  authority,  I  may  be  par- 
doned an  expression  of  satisfaction,  though  it  may  seem 
irrelevant,  that  the  great  questions  whicji  had  been  pre- 
viously raised  under  the  name  of  state  rights  were  by 
the  issue  of  that  struggle  settled,  and  so  completely  put 
at  rest  forever  that  when  now  we  speak  of  State  authority 
under  the  constitution  we  mean  something  altogether 
different.  The  attempt  was  then  made  to  make  what 
were  given  the  name  of  state  rights  the  dominating 
power  in  the  nation,  and  the  struggle  on  the  part  of  the 
loyal  government  was  to  defend  the  constitution  and  save 
the  nation.    The  defense  was  successful,  and  the  consti- 
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tution  was  left  in  its  integrity  as  it  had  been  explained 
by  Hamilton  and  Madison  at  first  and  expounded  by 
Marshall  and  Story  and  Webster,  "the  great  expounder, " 
afterwards.    A  foreign  observer  not  thoroughly  familiar 
with  our  institutions  might  not  unnaturally  assume  that 
the  success  of  the  constitutional  party  in  the  civil  war 
had  in  large  degree  made  for  us  a  new  constitution,  and 
that  during  the  struggle  our  whole  organic  system  was 
being  remodeled  in  the  direction  of  an  abridgment  of 
state  authority,  as  under  similar  circumstances  the  con- 
stitutional structure  would  have  been  likely  to  be  changed 
in  England  or  Germany  or  Italy;  but  a  more  careful 
study  of  the  system  which  was  founded  by  the  constitu- 
tion,   and    especially  of    the  federal    judiciary   as  a 
component  part  of  that  system,  would  teach  him  his 
error.    The  constitution  of  the  United  States  changes 
only  as  it  is  changed  by  amendments  duly  formulated, 
agreed  upon,  and  promulgated,  and  the  changes  made 
since  the  civil  war  have  modified  in  slight  degree  only 
the  original  apportionment  of  authority  between  states 
and  nation, — scarcely  more  in  fact  than  was  necessary  to 
make  complete  provision  for  the  protection  of  the  freed- 
men  in  their  liberties.    The  decisions  of  the  federal 
supreme  court  on  all  constitutional  questions,  with  the 
single  exception  of  one  noted  attempt  to  nationalize 
slavery,  which  met  with  a  mortifying  failure,  have  been 
remarkably  uniform  from  first  to  last,  and  the  sphere  of 
political  action  assigned  to  the  states  has  been  as  com- 
pletely protected  since  the  civil  war  as  before,  whenever 
a  question  of  constitutional  authority  was  such  in  its 
nature  as  to  become  the  subject  of  judicial  cognizance. 

There  are,  of  course,  many  cases  where  it  is  impossible 
to  draw  a  clear  line  of  division  between  national  and  state 
authority,  and  some  cases  where  the  state  authority  may 
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be  complete  until  the  national  authority  is  exercised,  and 
is  then  narrowed  and  perhaps  superseded.  In  drafting 
the  interstate  commerce  law,  care  was  taken  to  exclude 
from  the  jurisdiction  of  the  commission  to  be  appointed, 
all  railroads  situated  entirely  within  single  states  and  not 
engaged  in  interstate  commerce,  but  it  is  doubtful  if 
there  is  within  the  limits  of  the  United  States,  a  single 
railroad  not  so  far  engaged  in  interstate  commerce  that 
it  would  be  beyond  the  power  of  Congress  to  provide  for 
its  regulation  ;  and  though  Congress  has  hitherto  left 
quarantine  regulations,  when  they  touched  foreign  com- 
merce, almost  exclusively  to  the  states,  there  could  prob- 
ably be  no  question  of  the  right  to  take  complete  control 
by  national  law.  In  this  and  many  other  cases,  the  ques- 
tion of  the  extent  to  which  the  national  legislation  should 
go  might  present  questions  of  policy  upon  which  perhaps 
parties  would  divide,  the  one  inclining  to  the  strength- 
ening of  the  national  power,  while  the  other  would  think 
it  better  that  the  states  themselves  should  be  left  to  inde- 
pendent action  ;  but  when  the  question  is  one  purely  of 
local  trade,  commerce,  or  contracts,  the  state  authority 
under  the  constitution  is  not  only  rightful  but  it  is  com- 
plete, and  if  it  is  invaded  by  a  misuse  of  some  undoubted 
constitutional  power  in  Congress,  employed  in  a  manner 
not  contemplated  by  the  grant, — as  clearly  is  the  case 
with  the  power  of  taxation  when  applied  to  the  destruc- 
tion of  local  dealings  in  futures, — the  usurpation  of  au- 
thority is  just  as  complete  when  there  is  no  judicial 
remedy  for  it  as  when  there  is  one,  and  just  as  indefen- 
sible. 

At  this  point  I  desire  to  suggest  a  view  of  this  tax  upon 
state  bank  circulation  for  the  thoughtful  consideration  of 
those  who  for  patriotic  reasons  are  inclined  now  to  call 
for  its  repeal  because  they  believe  it  to  be  unwarranted  by 
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the  constitution,  though  they  recognize  the  fact  that  great 
benefits  have  resulted  from  it.  Congress,  by  the  consti- 
tution, is  given  full  power  to  regulate  interstate  com- 
merce, and  it  may  undoubtedly  exercise  this  power  when- 
ever it  shall  think  it  important  to  do  so,  and  by  methods 
of  its  own  choosing.  After  the  national  banking  law  took 
effect  there  remained  in  existence,  as  we  have  seen,  a 
large  number  of  state  banks,  whose  bills  were  in  circula- 
tion in  the  different  sections  of  the  Union.  The  value  of 
much  of  this  currency  was  uncertain,  and  at  any  consid- 
erable distance  from  home  nearly  all  of  it  was  subject  to 
discount.  By  its  very  existence  and  circulation  at  home, 
dealers  in  all  branches  of  trade  were  compelled  to  accept 
it  in  interstate  commerce,  and  the  result  was  continual 
loss  to  some  extent,  which  often  became  very  serious 
when  the  currency  proved,  as  it  frequently  did,  to  be 
worthless.  Did  not  this  power  in  Congress  to  regulate 
interstate  commerce  carry  with  it,  from  the  very  nature 
of  the  case,  the  power  to  regulate  the  currency  by  means 
of  which  that  commerce  was  carried  on,  and  to  relieve  it  of 
the  embarassments  and  the  constant  losses  incident  to  the 
existing  condition  of  that  currency,  and  if  so,  was  not  a 
tax  avowedly  imposed  for  that  purpose,  and  not  profess- 
edly a  revenue  measure  at  all,  as  legitimate  a  means  as 
any  other,  if  it  could  be  made  to  accomplish  the  purpose? 
The  point  is  worthy  of  our  most  careful  thought.  Had 
the  tax  been  distinctly  levied  upon  that  ground  at  first, 
and  acquiesced  in,  as  it  has  been  until  this  day,  the  mis- 
chievous precedent  that  now  confronts  us  would  have 
been  avoided,  and  it  is  not  unlikely  that  the  question 
of  constitutional  power  would  not  then  have  been 
raised  against  it.  If  it  had  been,  the  acquiescence  for  so 
long  a  time  in  a  practical  construction  of  a  clause  of  the 
constitution  which  was  at  least  plausible,  would  have  fur- 
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nished  some  ground  for  supporting  it.  But,  whether 
sustained  or  not,  the  act  would  not  have  stood  as  a  con- 
stant reminder  that  there  are  cases  in  which  Congress 
may  exceed  the  proper  bounds  of  its  authority  because 
there  is  no  method,  except  in  popular  elections,  to  call 
its  members  to  account  for  so  doing. 

In  the  Atlantic  Monthly  for  April,  1892,  in  view  of 
the  probability  that  the  Louisiana  Lottery  would  again 
receive  a  charter  from  the  state,  and  would  by  means 
thereof  be  enabled  to  renew  the  mischievous  dealings  it 
had  before  carried  on  in  every  section  of  the  Union,  the 
writer  published  an  article  in  which  he  advocated  the 
imposition  of  a  heavy  federal  tax  upon  all  lottery  opera- 
tions as  a  means  whereby  their  mischiefs  could  most 
certainly  be  brought  to  an  end.  But  he  put  this  advocacy 
distinctly  upon  the  ground  that  a  lottery  was  wrongful 
per  se;  that  it  was  a  crime  against  society,  and  recog- 
nized as  such  almost  universally;  that  its  authorization 
was  not  properly  within  the  province  of  state  powers, 
since  its  operations  could  not  be  restricted  within  the 
limits  of  the  state  permitting  it,  but  would  extend  inevit- 
ably into  other  states  which  would  thus  have  crime  and 
misery  thrust  upon  them  in  spite  of  their  local  restrictive 
and  penal  legislation;  and  that  there  was  therefore  no 
sound  reason  which  should  require  Congress  in  dealing 
with  the  crime  to  withhold  the  exercise  of  any  authority 
constitutionally  vested  in  it  which  could  be  made  available 
in  its  restraint  or  for  its  destruction.  If  the  premises  are 
sound, — as  they  undoubtedly  are,  if  we  may  take  the  laws 
against  lotteries  as  proof, — the  case  of  a  tax  such  as  was 
suggested  would  be  altogether  different  in  its  moral  as 
well  as  in  its  constitutional  aspects  from  any  case  of  a 
tax  imposed  as  a  limitation  upon  powers  unquestionably 
left  with  the  states  by  the  constitution.    There  can  be  no 
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constitutional  right  remaining  with  the  states  to  legalize 
a  wrong  against  organized  society,  at  the  expense  of  other 
states  whose  penal  statutes  are  demonstrated  by  exper- 
ience to  be  powerless  for  the  protection  *of  their  people 
against  its  mischiefs.  Nor  can  it  be  any  more  wrongful 
for  Congress  to  tax  lottery  operations  in  order  to  restrain 
or  defeat  them  than  it  is  to  deny  the  use  of  the  mails  to 
further  the  schemes  of  their  promoters. 

Great  as  is  the  federal  power  to  tax,  certain  implied 
exemptions  are  indisputable.  Congress  cannot  lay  a  tax 
upon  the  states,  or  upon  their  municipalities,  or  their 
offices  ,or  their  schools,  or  their  other  governmental  instru- 
ments or  agencies.  If  these  could  be  taxed,  the  states 
themselves  might  be  annihilated  under  the  pretense  of  an 
exercise  of  the  revenue  power.  But,  when  the  legitimacy 
of  regulating  local  commerce  and  contracts  by  federal 
taxation  shall  be  firmly  established  in  the  legislative 
mind,  we  may  feel  certain  that  occasions  will  not  be  want- 
ing for  partisan  majorities  in  Congress  to  give  frequent 
illustrations  of  the  truth  of  the  maxim  that  "the  power  to 
tax  is  a  power  to  destroy." 

But  let  us  hope  that  cases  will  never  again  occur  when 
eminent  members  of  Congress  will  vote  for  important 
measures  of  which  they  will  undertake  to  defend  neither 
the  utility  nor  the  constitutionality,  explaining  at  the  time 
that  they  do  so  in  obedience  to  what  seems  to  be  a  pop- 
ular demand,  though  they  understand  very  well  that  the 
people  in  general  have  never  investigated  the  subject 
involved  for  the  purpose  of  forming  an  independent 
opinion,  and  might  be  satisfied  of  their  error  and  of 
the  mischief  of  the  proposed  action  if  pains  were  taken  to 
enlighten  and  to  lead  them. 
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It  is  to  be  deplored  that  the  question  of  bank  note 
circulation,  even  indirectly,  ever  became  a  political  one; 
for,  if  the  system  is  desirable,  if  the  issuing  of  state 
bank  note  circulation  is  for  the  public  good,  it  should  be 
adopted  unanimously  and  not  antagonized  by  individuals 
strongly  prejudiced  by  political  preferences. 

Observation  has  taught  us  that  many  good  measures 
have  been  proposed  in  our  legislative  halls  that  were 
defeated  simply  because  the  opposite  political  party  urged 
their  adoption,  and  many  bad  measures  have  become  laws 
because  the  party  in  power  thought  their  passage  would 
secure  political  advantage. 

The  desire  to  succeed  in  an  election,  too  often  leads 
political  parties  to  adopt  measures  not  so  much  on  account 
of  their  desirableness,  as  for  the  opportunity  they  afford  of 
appealing  to  the  selfishness  or  prejudice  of  the  voter,  as 
against  the  opposite  party.  Men  may  honestly  differ  on 
questions  affecting  the  public  good,  but  when  that  differ- 
ence is  augmented  and  intensified  by  political  arguments 
or  political  necessity,  the  question  of  expediency  is  lost 
sight  of,  and  men  vote  against  their  best  interests,  if  party 
success  demands  it. 

The  question  of  finance  is  an  intricate  one,  and  one 
that  affects  either  directly  or  indirectly  every  individual 
whatever  his  condition  or  position  in  life.  As  long  as 
these  conditions  differ,  men  will  disagree  in  their  finan- 
cial views. 
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If  every  individual  in  the  United  States  were  pos- 
sessed of  the  same  amount  of  intelligence  and  ability  to 
manage  his  affairs,  and  if  each  were  possessed  of  an 
equal  amount  of  property  with  identical  surroundings 
and  advantages,  it  would  be  an  easy  matter  to  arrange 
the  finances  of  this  country.  But  such  is  not  the  case. 
We  have  the  millionaire,  who  by  a  combination  of  fortui- 
tous circumstances  is  in  possession  of  his  thousands;  and 
we  also  have  the  man  who  by  adverse  circumstances  has 
become  destitute.  Each  have  financial  views  and  opin- 
ions, which  on  account  of  their  dissimilar  conditions,  are 
widely  different.  The  rich  man  at  the  top  is  working 
and  scheming  to  maintain  his  supremacy,  while  the  pau- 
per is  shaking  the  foot  of  the  ladder  to  bring  him  down, 
knowing  that  he  loses  nothing  by  the  fall,  but  hopes  to 
gain  something  by  the  catastrophe. 

Then  we  have  another  large  class  of  individuals, 
operating  between  the  two  extremes;  all  trying  to  reach 
the  top  of  the  ladder,  and  each,  because  of  the  stand- 
point from  which  he  views  the  situation,  advocating  dif- 
ferent financial  plans  and  systems.  The  greatest  good  to 
the  greatest  number,  is  a  safe  rule  to  follow  in  all  finan- 
cial legislation,  and  from  this  standpoint  we  will  discuss 
the  question  of  state  bank  note  circulation. 

To-day  state  banks  are  a  necessity,  and  any  law  which 
hinders  their  incorporation  or  limits  their  usefulness 
would  be  a  serious  calamity.  But  is  it  wise  at  this  late 
day  to  offer  a  premium  for  their  incorporation,  by  with- 
holding necessary  restrictions,  and  by  granting  them 
certain  privileges,  prominent  among  which,  is  the  author- 
ity to  issue  circulation? 

It  is  true  the  United  States  government  did  this  for 
national  banks  in  1863,  but  that  was  a  war  measure. 
The  government  was  in  need  of  money.    It  wanted  a 
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market  for  its  bonds,  and  encouraged  the  incorporation 
of  banks  by  offering  them  circulation  to  the  amount  of 
ninety  per  cent,  of  the  face  value  of  the  bonds,  which 
the  bank  was  compelled  to  purchase;  and  in  order  that 
this  circulation  might  be  acceptable  to  the  general  public, 
the  government  held  in  its  own  possession  its  obligation 
to  the  bank,  and  guaranteed  the  payment  of  the  circula- 
tion, which  was  absolutely  needed  to  take  the  place  of 
the  specie  that  our  creditors  in  Europe  were  fast  taking 
away. 

When  peace  was  restored,  the  necessities  of  the  gov- 
ernment ceased  to  exist.  When  it  no  longer  needed 
assistance,  it  ceased  to  grant  certain  privileges  to  those 
who  stood  ready  to  avail  themselves  of  its  gratuities;  and 
to-day,  the  national  currency,  which  was  once  so  profit- 
able to  the  banks,  is  only  issued  by  Michigan  bankers, 
because  the  government  compels  national  banks  to  hold 
a  certain  amount  of  United  States  bonds. 

For  years  Congress  has  refused  to  amend  the  national 
banking  law  to  make  profitable  the  circulation  of 
national  banks,  because  of  the  widespread  opposition  to 
the  granting  of  special  privileges  to  banking  corporations. 

Now  the  question  arises,  if  the  public  are  opposed  to 
national  bank  circulation,  what  guarantee  have  we  that 
state  bank  circulation  will  be  acceptable?  Certainly, 
state  banks  will  not  become  banks  of  issue,  unless  there 
is  a  profit  in  circulation,  and  if  certain  privileges  are  to 
be  granted  them  to  bring  about  the  desired  result,  why 
not  restore  the  profitableness  of  national  bank  circula- 
tion, and  at  least  continue  the  system  until  1907,  at  which 
time  the  four  per  cent,  bonds  become  due. 

It  is  certain  that  no  state  can  enact  a  law  that  will 
more  perfectly  secure  the  holder  of  national  currency. 
From  Maine  to  Texas  it  is  taken  at  par  without  question 
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or  debate.  No  holder  of  national  currency  ever  lost  a 
dollar  by  the  failure  of  the  bank  that  issued  it.  This  is 
more  than  can  be  said  by  the  advocates  of  state  bank 
circulation. 

But  it  is  urged  that  a  perfectly  safe  state  system  couldbe 
established.  We  admit  that  we  know  enough  to  organize 
and  maintain  such  a  system,  but  would  we  do  it?  Rather 
than  chance  the  experiment,  if  we  must  have  bank  circu- 
lation, would  it  not  be  better  to  continue  and  extend  the 
system  we  already  have,  and  not  go  back  to  that  which 
once  proved  so  unsatisfactory. 

If,  of  the  forty-four  states  that  compose  our  Union 
one  was  found  ready  and  willing  to  enact  a  law  favorable 
to  the  admission  of  that  gigantic  swindle,  the  Louisiana 
Lottery,  can  we  not  reasonably  predict  that  some  state 
will  adopt  laws  favorable  to  the  demands  of  unprin- 
cipled men,  who  will  incorporate  banks  of  issue  simply 
for  the  purpose  of  floating  an  irredeemable  currency,  to 
the  damage  of  those  who  are  unfortunate  enough  to  be 
engaged  in  active  business  in  the  place  where  the  bank  is 
located  ? 

It  is  nearly  fifteen  years  before  most  of  the  United 
States  bonds,  upon  which  bank  circulation  is  based,  will 
be  due,  and  the  advocates  of  such  a  currency  have  ample 
time  to  devise  a  substitute  if  the  public  good  demands  its 
continuation.  I  am  forced  to  admit,  however,  that  I  see 
no  necessity  for  either  national  bank  or  state  bank  cir- 
culation, at  the  present  time. 

The  small  amount  of  currency  actually  needed  to-day, 
can,  and  should  be  issued  by  the  general  government. 
We  are  living  in  a  wonderful  age.  One  can  hardly 
realize  the  revolutions  that  have  been  going  on  during 
the  past  fifty  years,  in  science,  literature,  philosophy, 
politics    and   human   thought.     Wonderful  inventions 
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challenge  our  attention  at  ever}'  step.  Business  enter- 
prises, that  a  few  years  ago  seemed  impracticable  and 
almost  impossible,  are  to-day  deemed  a  necessity,  and 
easy  of  accomplishment. 

While  these  changes  have  been  quietly  going  on 
around  us,  our  methods  of  transacting  the  commercial 
business  of  the  country  have  also  undergone  a  change; 
and  in  no  class  of  business  is  the  change  more  manifest 
than  in  that  of  banking.  Fifty  years  ago  not  one  trades- 
man in  ten  patronized  the  bank.  The  banker,  dignified 
and  well  dressed,  did  not  court  familiarity,  but  rather 
held  himself  aloof  from  common  people.  Banks  organ- 
ized simply  for  deposits  were  almost  unknown.  They 
were  incorporated  as  banks  of  issue:  the  circulation 
yielding  the  greater  portion  of  their  profits. 

Deposits  were  not  solicited,  because  it  would  be 
largely  their  own  circulating  notes  that  would  be  received 
on  deposit,  and  it  was  to  their  advantage  that  these  notes 
remain  in  the  hands  of  the  public.  Money  was  scarce, 
and  the  rate  of  interest  high,  because  the  money  did  not 
remain  in  circulation  but  was  locked  up  by  the  individual, 
or  carried  in  the  pocket  of  the  citizen. 

To-day  all  this  is  changed.  Commercial  banks  with 
savings  departments  are  located  in  every  town  in  the 
state.  Deposits  are  solicited,  and  interest  paid  thereon. 
This  stimulates  a  habit  of  thrift  and  economy,  and  brings 
to  the  bank  millions  of  dollars  that  would  otherwise 
remain  out  of  circulation,  and  enables  the  banker  to  loan 
the  same  to  tradesmen  and  manufacturers  at  a  low  rate  of 
interest,  who  with  their  increased  capital,  enlarge  and 
extend  their  business,  giving  employment  to  more  work- 
men, who  deposit  their  wages  in  the  bank  to  be  drawn 
out  by  checks  given  for  family  or  other  expenses  as 
occasion  requires. 
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These  checks  received  by  the  merchant  and  trades- 
man, are  again  deposited  in  the  bank  to  be  checked  out 
for  the  payment  of  bills,  due  for  goods  purchased  at  home 
or  abroad.  A  very  small  amount  of  what  we  call  cur- 
rency has  passed  between  the  parties,  on  account  of  the 
modern  system  of  transacting  the  business  of  the  country 
by  drafts,  checks  and  certificates  of  deposit. 

Fifty  years  ago  it  required  at  least  ninety  per  cent,  of 
actual  money  (calling  currency  money)  to  transact  the 
business  of  the  country.  To-day  not  ten  per  cent,  is 
used. 

As  gold  and  silver  coin  superseded  the  wampum  of  the 
Indian,  and  the  beaver  skins  of  the  early  trader  (which  at 
one  time  passed  as  money),  so  bank  checks  and  drafts  of 
to-day  have  taken  the  place  of  the  representative  of  money 
issued  by  state  banks  of  other  years.  That  intelligence 
and  education  have  had  much  to  do  in  changing  the 
system  of  doing  business,  cannot  be  denied.  We  are  no 
longer  satisfied  with  paper  money  because  of  the  beautiful 
picture  printed  thereon.  The  public  prefer  to  transact 
their  business  with  checks  and  bank  drafts  that  they  know 
all  about,  rather  than  with  state  bank  circulation  that 
they  know  nothing  about,  especially  if  issued  outside  of 
the  state.  This  fact  is  plainly  illustrated  in  the  business 
transacted  in  the  city  of  Detroit. 

The  city  of  Detroit  has  a  population  of  about  215,000. 
On  September  30th  last,  there  was  on  deposit  in  the 
savings  department  of  the  fifteen  state  banks  of  the  city, 
$25,532,448.95.  These  deposits  were  made  by  87,147 
different  individuals. 

If  to  the  savings  deposits  are  added  $9,516,030.35, 
the  commercial  deposits  of  these  same  banks,  together 
with  $11,664,200.52,  the  deposits  of  the  eight  national 
banks,  made  by  at  least  13,000  depositors,  we  have  a 
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total  of  $46,712,679.82  deposits,  made  by  more  than 
100,000  persons,  or  nearly  half  of  the  population  of  the 
city,  who  transact  their  business  through  the  banks,  and 
therefore  have  but  little  use  for  circulation,  aside  from 
that  amount  issued  directly  by  the  United  States. 

It  is  true  that  some  of  the  depositors  in  the  savings 
banks,  may  be  also  depositors  in  the  commercial  banks, 
but  the  statement  is  sufficiently  correct  to  illustrate  the 
subject  under  discussion. 

The  clearing  house  reports  of  the  cities  of  Detroit, 
Grand  Kapids,  the  Saginaws  and  Bay  City,  also  evidence 
the  fact  that  the  business  of  the  State  is  largely  transacted 
by  the  use  of  checks,  drafts,  etc.  Bank  note  circulation 
to-days  is  only  necessary  for  those  who  have  no  credit,  or 
are  located  where  there  are  no  banking  facilities. 

Because  national  bank  circulation  twenty-five  years 
ago  played  a  prominent  part  in  the  salvation  of  this 
country,  is  no  argument  that  it  should  be  continued,  now 
that  the  necessity  which  brought  it  into  existence,  no 
longer  exists. 

I  am  not  advocating  the  abolition  of  national  banks, 
for  I  believe  they  are  a  necessity,  especially  in  states 
where  they  have  no  adequate  banking  law.  But  circula- 
tion is  not  necessary  to  their  existence.  There  is  one 
national  bank  in  New  York  city  to-day,  incorporated  in 
1865,  that  has  never  issued  a  dollar  of  circulation. 

Some  advocate  the  issuing  of  a  two  and  one-half  per 
cent,  bond  by  the  goverment,  to  be  used  as  a  basis  to 
secure  national  bank  circulation. 

But  is  it  good  statesmanship  to  advocate  that  the 
government  borrow  money,  when  no  money  is  needed? 
No  sane  man  would  borrow  money  from  a  bank  simply 
through  a  desire  to  benefit  the  bank  which  has  money  to 
loan;  neither  should  the  government  borrow  money  from 
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the  public  and  issue  therefor  an  interest  bearing  bond, 
simply  to  benefit  a  few  persons  engaged  in  the  business 
of  banking.  It  is  not  enough  to  say  that  the  people  are 
benefited  by  having  a  sound  currency,  for  the  currency 
would  be  just  as  good  if  issued  by  the  government  direct. 

The  constitution  of  the  United  States  provides  that 
the  general  government  only,  shall  issue  the  coin  of  the 
country;  why  should  it  not  issue  all  the  currency  as  well? 
The  uniformity  of  such  a  circulation  is  a  sufficient  argu- 
ment for  its  adoption;  but  it  means  more:  It  strengthens 
national  pride  in  the  union  of  states,  and  inspires  a  unity 
of  impulse  and  sentiment. 

As  the  songs  of  a  nation  bespeak  its  patriotism,  so  the 
uniform  currency  of  a  nation  promotes  and  perpetuates 
its  union. 

I  am  not  advocating  an  unlimited  issuance  of  green- 
backs, to  provide  for  the  payment  of  the  national  debt. 
Such  an  issue  would  be  in  the  nature  of  a  forced  loan, 
which  the  pride  of  the  average  citizen  would  resent. 

Gold  and  silver  certificates  which  are  issued  by  the 
government  will  soon  more  than  exceed  the  amount  of 
national  currency  in  circulation,  which  now  amounts  to 
only  sixteen  per  cent,  of  the  money  in  use. 

Not  one  national  bank  in  ten  desires,  under  existing 
law,  to  retain  its  circulation.  They  would  rather  tran- 
sact a  commercial  business,  and  depend  upon  deposits 
alone  for  their  profits. 

If  national  bank  circulation  is  undesirable,  there  is 
no  need  of  discussing  the  desirableness  of  state  bank 
note  circulation.  We  have  already  said,  if  we  must  have 
a  bank  circulation  let  it  by  all  means  be  issued  by  the 
national  banks,  and  not  by  state  banks.  But  the  neces- 
sities of  the  times  do  not  require  the  issuance  of  either. 

As  the  constitution  of  the  United  States  provides  that 
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no  state  shall  issue  an  obligation  and  make  it  legal  tender 
for  debts,  why  should  the  state  banks  be  allowed  to  issue 
a  circulation  which  only  has  a  value  equal  to  a  bank 
draft  or  certificate  of  deposit. 

A  circulation  that  does  not  carry  with  it  all  the  debt- 
paying  qualities  of  United  States  coin  and  currency  at 
home  and  abroad,  is  not  wanted  in  this  age  of  progress 
and  enlightenment. 

The  general  public  are  not  anxious  to  benefit  a  few  at 
the  expense  of  the  many,  and  we  therefore  believe  that 
it  will  be  a  long  time  before  the  state  banks  of  Michigan 
are  allowed  to  issue  bank  note  circulation. 
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PRESIDENT'S  ADDRESS. 


BY  JUDGE  EDWARD  CAHILL. 


It  has  been  thought  proper  by  your  executive  com- 
mittee for  the  first  president  of  the  Association,  by  way 
of  precedent,  to  present  an  address  at  this  first  annual 
meeting.  I  can  see  how,  in  the  years  to  come,  if  the  Asso- 
ciation is  prospered,  such  an  address,  reviewing  somewhat 
the  year's  work,  may  be  interesting  and  profitable.  Since 
we  have  no  work  to  review,  I  may  be  excused  if  I  pre- 
sume to  outline  the  work  that  seems  to  me  to  be  impor- 
tant for  us  to  do. 

First  of  all,  I  do  not  think  this  should  be  an  exclusive 
society.  Its  membership  should  be  as  widely  extended 
as  possible,  and  its  meetings  should  be  as  open  and  free  to 
all  as  the  church.  There  must  be  scholars  in  it,  but  they 
are  not  the  ones  most  needing  its  ministrations,  for  '«  they 
that  are  whole  need  not  a  physician,  but  they  that  are 
sick."  The  good  you  will  do,  if  any,  will  be  wrought  in 
the  education  of  those  who  are  not  scholars,  but  who  are 
by  the  very  weight  of  numbers  the  important  factors  in 
the  world's  business. 

So  also  the  membership  ought  to  be  as  widely  dis- 
tributed as  possible  over  the  State.  It  is  not  to  be 
expected  that  busy  men  will  be  able  to  leave  their 
business  very  often  to  attend  meetings  of  the  Association 
in  distant  parts  of  the  state.  The  Association  will  have 
to  be  migratory,  and  we  must  have  membership  enough 
to  insure  good  meetings  made  up  of  those  who  live  in 
or  near  the  locality  of  the  meeting. 
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The  transactions  of  the  Association  ought  to  be  printed 
for  the  use  of  all  members,  so  that  whether  one  attends 
the  meetings  or  not,  he  can  keep  informed  of  its  progress. 

If  I  were  to  suggest  a  motto  for  this  Association,  I 
should  select,  I  think,  the  words,  "A  teachable  spirit." 
There  is  no  greater  stumbling  block  in  the  way  of  acqui- 
sition of  knowledge  than  the  arrogance  and  pride  of 
opinion  which  so  often  accompanies  ignorance,  and  some- 
times wisdom. 

We  must  try  to  possess  ourselves  of  a  broad  and  lib- 
eral spirit,  which  shall  treat  all  honest  inquiry  with  respect, 
and  scoff  at  nothing  which  is  not  insincere. 

Since  the  day  when  the  Roman  Governor  asked  the 
patient  Nazarene  the  question,  "What  is  truth?"  the 
world  has  made  some  search  for  an  answer,  but  most  of 
the  time  under  great  difficulties.  Liberty  is  the  atmo- 
sphere of  truth,  and  until  it  came  the  race  suffered  mental 
and  moral  asphyxia.  In  the  souls  of  a  few  only  were 
the  sacred  fires  of  aspiration  kept  burning  through  gener- 
ations of  darkness.  To  a  world  not  yet  released  from 
the  power  of  cruelty,  greed  and  lust,  the  words  of  the 
philosopher  and  prophet  came  but  as  the  voices  of  bab- 
blers speaking  in  unknown  tongues.  The  men  who 
first  dared  to  stand  for  individual  right  against  preroga- 
tive discovered  the  great  law  of  liberty  whose  torch  was 
to  enlighten  the  world.  They  perceived  it  at  first  but 
vaguely,  and  only  in  its  relations  to  their  own  lives  and 
personal  fortunes.  For  many  generations  men  believed 
in  liberty  for  themselves  and  in  intolerance  for  their 
neighbors.  But  the  law  they  had  invoked  could  not  be 
controlled.  The  condition  of  its  existence  was  growth. 
The  result  is  Anglo-Saxon  freedom  in  the  clear  air  of 
which  truth  may  be  sought  without  fear  and  embraced 
without  reproach. 
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To  find  out  what  the  truth  is  and  promote  its  growth 
in  the  hearts  of  men,  that  in  the  highest  sense  is  the 
mission  of  this  and  kindred  associations.  We  enter  the 
field  at  the  right  time.  For  a  hundred  years  the  world's 
greatest  energies  have  been  directed  toward  material 
progress.  With  political  freedom  came  the  need  for 
release  from  the  thraldom  of  labor — labor  that  weighed 
the  body  down  and  dwarfed  the  mind.  Invention  lifted 
the  burdens  from  men's  backs  and  gave  them  time  to 
think — to  think  even  of  things  beyond  what  they  should 
eat  and  drink  and  wherewithal  they  should  be  clothed. 
How  many  times  greater  is  the  lifting  power  of  the  steam 
and  electric  engines  now  in  use  in  the  world  than  the 
combined  strength  of  all  the  men  in  the  world  \  While 
these  engines  are  lifting,  men  have  time  to  straighten  up, 
look  each  other  in  the  face  and  ask  questions.  A  few 
favored  men  there  have  always  been  who  were  thus  free. 
But  a  few  are  not  enough.  The  advancement  of  a  people, 
like  that  of  an  army,  is  to  be  measured  by  its  rear  guard. 

Upon  this  era  of  keen  inquiry  into  the  structure  of  the 
political  state,  and  critical  examination  of  the  social  fab- 
ric, has  the  world  come  at  last,  and  we  are  entering  the 
domain  of  inquiry  with  the  first. 

The  question  in  political  science  that  underlies  all 
others  is,  "  How  shall  men  and  women  be  made  self-sus- 
taining? "  When  two  men,  compelled  to  travel  together 
through  a  wilderness,  are  each  able  and  willing  to  travel 
the  same  distance,  and  to  carry  each  his  share  of  the  bur- 
dens of  the  journey,  the  problem  is  simple.  But,  if  one 
begins  to  weaken  or  shirk,  the  danger  is  that  they  both 
may  be  involved  in  ruin.  The  problem  is,  how  to  make 
the  two  men,  each,  as  nearly  as  possible,  do  his  part,  to 
induce  each  man,  by  savings  and  thrift,  to  insure  him- 
self against  the  chances  of  misfortune,  and  failing  in  both, 
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to  cause  the  burden  of  the  default  to  rest  upon  him  who 
makes  it. 

About  this  greatest  problem  cluster  many  minor  ones 
that  are  scarcely  less  important,  because  they  have  to  do 
with  the  essential  details  of  the  greater  one.  They  affect 
the  main  question  in  that  they  make  for  or  against 
equality  of  opportunity — the  essential  condition  of  any 
fair  trial. 

I  may  be  excused  for  referring  to  some  of  the  more 
important  of  these  questions,  not  for  present  discussion, 
but  by  way  of  suggestion  merely,  as  topics  for  future 
discussion.  Among  these  questions  we  may  include 
popular  education,  its  purpose  and  scope;  the  elective 
franchise,  including  all  questions  of  elections  and  official 
purity, — the  land  question, — taxation, — banking  and  the 
currency, — transportation, — the  transmission  of  intelli- 
gence,— the  government  of  cities, — how  far  the  State  and 
lesser  municipal  bodies  may  engage  in  business. 

Upon  the  question  of  popular  education  we  need  not 
consider  again  how  far  the  State  may  justly  educate  a 
few  at  the  expense  of  all.  That  question  is  settled  in 
favor  of  the  higher  education.  Still  the  question  is  open 
as  to  the  character  of  that  education,  and  as  to  whether 
the  time  has  come  for  the  State  to  do  something  for  art 
and  music,  those  graces  and  refinements  of  life,  or  to 
continue  its  bounty  upon  utilitarian  lines  alone.  The 
child  that  is  born  with  a  rare  voice  for  singing,  or  with  a 
soul  attuned  to  the  divinest  harmonies,  is  gifted  by  nature, 
not  only  with  a  mine  of  wealth  for  its  possessor,  but  one 
which  he  cannot  enjoy  without  enriching  the  world. 
Shall  the  State  help  to  develop  this  mine,  or  leave  it  to 
the  chance  encouragement  of  private  means?  JSrow  and 
then  at  rare  intervals  a  child  is  born  with  the  soul  of  an 
artist.    If  trained  in  the  schools  of  art,  it  may  grow  to 


70   MICHIGAN  POLITICAL  SCIENCE  ASSOCIATION. 


the  full  stature  of  the  great  masters,  and  leave  its  treas- 
ures for  the  enjoyment  of  a  hundred  generations.  Does 
the  State  owe  any  duty  to  such  a  child,  beyond  that  it 
owes  to  all  ?  The  masters  and  the  masterpieces  of  art 
and  music  of  the  old  world  have  long  received  the  foster- 
ing care  of  the  State.  Is  it  not  lime  that  we  who  live  in 
the  richest  country  in  the  world,  should  begin  to  consider 
whether  the  State  has  done  its  duty  when  it  has  estab- 
lished schools  for  training  students  in  the  so-called  learned 
professions,  many  of  whom  have  not  in  the  beginning, 
and  never  develop  any  aptness  for  the  business  in  which 
they  are  educated;  or  whether  it  may  not  go  further  and 
provide  for  the  cultivation  of  some  of  those  rare  gifts 
with  which  nature  sometimes  endows  her  children. 

The  elective  franchise,  its  purity  and  independence, — 
the  methods  by  which  the  calm  and  uncorrupted  voice  of 
the  people  may  be  heard  in  the  elections;  the  security 
of  the  people  against  the  corruption  and  demoralization 
of  their  representatives:  these  are  questions  that  lie  at 
the  foundation  of  the  State  itself,  and  cannot  be  ignored 
if  we  expect  long  to  remain  a  free  people.  Is  it  true 
that  the  legislative  department  of  our  government,  and 
especially  of  this  State,  has  forfeited  the  respect  and 
confidence  of  the  people,  or  is  the  tone  of  criticism  and 
rebuke  used  toward  it,  the  result  of  partisan  bitterness 
merely?  This  is  a  matter  of  serious  concern.  Public 
opinion  which  can  alone  insure  cheerful  obedience  to 
laws  is  only  to  be  relied  upon  for  its  moral  support  when 
the  people  have  reason  to  believe  that  such  laws  express 
the  honest  and  enlightened  judgment  of  the  law  makers. 
If  they  be  known  or  generally  believed  to  be  dishonest, 
reckless  or  incompetent,  the  odium  that  belongs  to  them 
attaints  their  work.  For  several  years  the  legislatures  of 
this  State  have  failed  to  meet  the  expectations  of  the 
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people,  or  else  they  have  been  grossly  libeled.  They 
have  been  charged  with  demagoguery,  with  corruption, 
with  ignorance,  and  with  general  incompetency.  As 
proof  of  this  we  are  cited  to  the  fact  that  the  sessions  of 
the  legislature  have  been  constantly  growing  in  length, 
and  it  is  charged  that  a  large  part  of  the  time  of  each 
session  is  spent  in  amending  or  repealing  the  useless 
or  positively  vicious  laws  of  some  former  legislature,  or 
in  undoing  its  good  work.  That  much  of  the  time  of  the 
Supreme  Court  is  spent  in  overturning  the  acts  of  the 
legislature  as  being  in  violation  of  the  constitution. 

It  is  said  also  that  much  time  is  wasted  in  the  consid- 
eration of  bills  for  the  incorporation  and  reincorporation 
of  cities  and  villages,  and  in  the  amendment  and  revision 
of  special  charters.  That  a  wise  legislative  policy  requires 
that  general  laws  should  be  enacted  upon  these  subjects, 
and  that  the  application  of  such  laws  ought  to  be  turned 
over  to  some  administrative  officer  or  body,  as  in  the 
case  of  private  corporations.  That  the  same  is  true  of 
a  vast  amount  of  local  legislation,  which  not  only  takes 
the  time  of  the  legislature,  but  is  a  fruitful  source  of 
jobbery.  It  is  worth  considering  at  this  time  when  the 
constitutional  convention  is  about  to  be  held,  whether 
anything  can  be  done  to  relieve  the  legislature  from  the 
burden  of  local  and  special  legislation,  that  it  may  have 
time  to  devote  to  the  more  important  interests  of  the 
State. 

It  is  said  that  in  the  performance  of  constitutional 
duty  members  of  the  legislature  have  been  accustomed  to 
abdicate  their  individual  judgments,  and  to  violate  their 
consciences  at  the  dictates  of  party  caucuses.  It  has 
been  charged  that  when  sitting  as  judges  of  the  election 
and  qualification  of  members, — a  most  delicate  and 
responsible  office,  since  from  their  decision  there  is  no 
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appeal, — they  have  been  known  to  decide  without  evi- 
dence and  to  condemn  without  a  hearing.  As  a  result  of 
these  charges,  or  of  the  fact,  if  the  charges  are  true,  it 
has  come  to  pass  that  the  decision  of  either  House  upon 
the  right  of  a  member  to  a  contested  seat  is  rarely  dis- 
cussed by  the  public  upon  its  merits,  but  is  accepted  as 
the  registering  of  a  party  decree,  to  be  lauded  by  one 
side  as  just,  and  to  be  denounced  by  the  other  as  essen- 
tially corrupt.  Is  this  state  of  public  mind  attributable 
to  a  real  condition,  or  is  it  an  unjust  judgment,  based 
upon  a  distorted  and  unfair  statement  of  facts?  Is  a 
reform  needed  in  the  legislature,  or  among  its  critics  ? 

The  land  question  is  a  many  sided  one.  It  is  deemed 
by  some  a  fundamental  one.  A  place  to  rest  its  foot 
and  call  home  is  said  to  be  as  much  the  natural  heritage 
of  every  child  born  into  the  world,  as  the  right  to  breathe. 
As  a  corollary  of  this  it  is  claimed  that  any  system,  the 
logical  working  of  which  is  liable  to  deprive  a  child  of 
its  inalienable  birthright  is  essentially  vicious.  This  is 
indeed  a  grave  question,  and  well  worthy  of  discussion. 
Another  phase  of  the  land  question  is  involved  in  the 
query  often  repeated  in  these  days:  4 'Why  are  our 
people,  the  owners  and  tillers  of  the  richest  lands  in  the 
world,  leaving  their  virgin  acres  to  congregate  in  the 
towns?  Is  it  because  there  is  no  longer  any  wealth  to  be 
had  from  the  soil,  compared  with  that  to  be  gained  in 
other  employments  ?  Or  is  it  because  of  the  growth  of 
sensuous  and  luxurious  tastes  among  our  people  which  find 
no  opportunity  for  gratification  in  rural  life  ?  The  census 
has  established  the  fact  that  the  growth  of  population  in 
the  cities  has  far  exceeded  that  of  the  country.  It 
remains  for  us  to  consider  why  it  is,  whether  the  tendency 
is  for  good  or  ill,  and  if  for  ill  whether  there  is  a 
remedy. 
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The  questions  of  taxation  are  as  many  as  the  subjects 
of  it,  and  as  multiform  as  its  objects.  "Taxation,"  said  Col- 
bert, Louis  XlVth's  great  Minister  of  Finance,  "consists 
in  so  plucking  the  goose  as  to  procure  the  largest  amount 
of  feathers  with  the  least  possible  squawking."  The 
famous  French  minister  has  had  many  followers.  Less 
cunning  but  more  candid  men  have  insisted  that  his 
principle  of  taxation  was  essentially  vicious.  That  the 
only  safe  method  of  taxation  is  one  that  is  directly  oner- 
ous, and  that  makes  itself  felt  for  every  ounce  of  actual 
burden  it  imposes. 

Upon  no  one  question  of  political  science  is  there 
more  need  of  educating  the  public  mind  and  conscience, 
than  upon  the  principles  of  taxation,  so  that  they  may 
learn  what  is  at  the  same  time  wise,  prudent,  and  just. 

Aside  from  the  general  principles  of  taxation,  there 
are  numerous  questions  of  local  concern  that  may  well 
engage  our  serious  attention.  Let  us  hope  that  the  learn- 
ing of  the  Association  may  yet  evolve  a  system  for  the 
levy  and  collection  of  taxes  in  this  State  that  will  sur- 
vive the  law  ^-making  power  of  the  legislature  for  at 
least  one  session. 

The  questions  of  transportation  as  they  present  them- 
selves to  us,  are  modern.  We  search  the  pages  of  Adam 
Smith  and  of  John  Stuart  Mill  in  vain  for  any  light  upon 
the  subject.  The  railroad  mileage,  which  has  increased 
in  this  country  in  sixty  years  from  nothing  to  one  hun- 
dred and  seventy  thousand  miles,  has  introduced  a  new 
factor  into  the  problem  of  making  a  living  for  the  farmer, 
the  merchant,  and  the  manufacturer,  and  for  all  who  earn 
their  bread  by  labor  in  those  callings.  Unhindered,  the 
owners  of  the  means  of  transportation  have  it  in  their 
power  to  make  and  unmake  private  fortunes,  to  build  or 
depopulate  cities.    With  the  stroke  of  a  pen  a  gentleman 
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in  New  York  or  Chicago  can  turn  a  rich  harvest  in  the 
West  into  a  year  of  famine  and  distress.  This  is  a  great 
power,  greater  than  any  that  has  been  conceded  to  any 
monarch  in  modern  times.  Is  this  power  an  unlimited 
one,  so  as  to  be  beyond  the  reach  of  lawful  control  by 
the  State  ?  If  not,  how  shall  the  control  be  exercised  ? 
Shall  the  State  assume  the  carrying  trade  as  a  govern- 
mental monopoly,  or  shall  it  be  left  in  private  hands,  to 
be  regulated  by  the  State  through  the  establishment  of 
reasonable  rates  of  charges  ?  If  the  latter  rule  is  adopted, 
is  the  determination  of  what  is  reasonable  a  legislative  or  a 
judicial  question?  These  are  some  of  the  modern  prob- 
lems of  transportation  which  await  discussion  and  settle- 
ment. 

Akin  to  the  question  of  transportation  is  that  of  the 
transmission  of  intelligence  by  telegraph  and  telephone. 
Rapid  transit  and  rapid  transmission  of  news  are  neces- 
sary concomitants.  Both  are  natural  and  necessary 
monopolies.  In  the  case  of  either  anything  like  real 
competition,  if  possible,  might  be  a  waste,  and  is  there- 
fore to  be  avoided.  What  power  has  the  State  over  this 
new  condition,  and  how  shall  it  be  exercised? 

This  introduces  us  to  the  question  which  is  beginning 
to  loom  up  in  every  center  of  thought  in  this  country 
and  Europe:  "How  far  may  the  State  and  the  lesser 
divisions  of  municipal  governments  depart  from  the  true 
business  of  government  as  hitherto  understood,  to  engage 
in  business?"  It  is  not  a  new  question.  There  are  cer- 
tain kinds  of  business  which  the  government  has  carried 
on  for  a  long  time  without  objection  or  comment. 

The  building  and  repair  of  canals,  roads  and  bridges, 
the  draining  of  low  lands,  the  extinguishment  of  fires, 
the  maintenance  of  schools,  the  carrying  of  mails,  the 
supplying  of  cities  with  water,  are  examples  of  enter- 
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prises  that  once  depended  upon  private  effort,  but  which 
have  long  since  been  taken  in  most  countries  under  gov- 
ernment control.  It  is  not  these  things  that  have  alarmed 
the  public  mind  and  given  rise  to  excited  discussion.  It 
is  the  use  that  is  being  made  of  them  as  the  basis  of  an 
argument  for  the  still  further  extension  of  governmental 
control  to  include  enterprises  hitherto  deemed  to  be 
within  the  domain  of  private  enterprise. 

If  we  seek  to  define  the  sphere  of  the  State,  by  ref- 
erence to  the  past,  we  find  much  to  mislead  and  little  to 
enlighten  us.  There  was  a  time  when  the  inquisitive  eye 
of  the  government  searched  into  the  most  sacred  pre- 
cincts of  private  life,  and  regulated  with  a  strong  hand 
its  personal  details.  With  the  establishment  of  personal 
liberty,  and  as  a  revolt  from  this  paternal  absolutism, 
the  growth  of  a  pronounced  and  jealous  individualism 
was  but  natural .  The  leaders  of  the  revolt  limited  the 
sphere  of  the  State  to  the  exercise  of  such  functions  only 
as  were  essential  to  any  idea  of  government.  The  nine- 
teenth century  has  witnessed  the  almost  universal  accept- 
ance of  this  idea  by  the  philosophers  and  thinkers,  and 
its  practical  adoption  as  the  policy  of  every  civilized 
State.  As  the  concomitant,  if  not  necessary  result  of 
this  intense  individualism,  the  world  has  witnessed  the 
growth  of  personal  fortunes  to  an  extent  before  unknown. 
Attention  has  been  called  within  a  few  years  by  conserva- 
tive, thoughtf  ul  men  to  this  concentration  of  vast  wealth, 
in  the  hands  of  individuals  and  corporations,  and  the 
question  has  been  asked,  whether  there  is  any  menace  in 
it  to  the  rights  of  the  people.  Accompanying  this  query 
has  been  a  recognition  of  the  fact  that  many  of  the  vast 
fortunes  have  been  made  by  securing  a  control  of  certain 
natural  monopolies, — enterprises  in  which  the  ordinary 
laws  of  competition  cannot  operate  without  an  extrava- 
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gant  waste.  This  has  led  to  the  further  question  as  to 
whether  the  State  may  properly  and  profitably  intervene 
at  this  point,  and  secure  for  all,  the  advantages  which 
have  hitherto  aggrandized  a  few.  These  questions  are 
being  widely  discussed — often  with  more  zeal  than  knowl- 
edge— sometimes  with  too  little  regard  for  those  princi- 
ples of  justice  which  render  sacred  the  vested  rights  of 
the  few  from  the  spoliation  of  the  many.  In  this  situa- 
tion it  is  of  the  highest  importance  to  all  interests  that 
the  public  mind  should  be  educated  to  think  deeply  and 
upon  correct  principles,  and  the  public  conscience  to  act 
justly.  For  no  reform  can  be  real  or  permanent  which 
is  not  grounded  in  sound  reason,  nor  which  ignores  in  its 
zeal  for  advancement  the  immutable  principles  of  right 
and  justice. 

If  the  fundamental  question  in  political  science  is 
how  to  make  men  and  women  self-sustaining,  the  prime 
problem  in  social  science  is  how  to  best  promote  healthy, 
happy  human  life. 

I  can  do  no  more  than  barely  mention  a  few  of  the  more 
obvious  things  that  bear  upon  the  main  problem.  What 
shall  be  done  with  the  children  of  ignorant  or  depraved 
parents?  The  State  has  assumed  the  power  to  take  them 
from  their  parents  a  part  of  the  time,  and  to  compel  them 
to  attend  school.  Has  the  State  the  power  to  go  further, 
and  if  it  has  the  power,  ought  it  to  be  exercised  to  the 
extent  of  depriving  such  parents  of  all  opportunity  for 
corrupting  the  future  citizens  of  the  State? 

When  we  consider  what  would  happen  if  all  the  chil- 
dren of  one  generation  could  be  trained  to  be  wise, 
honest  and  sincere,  to  have  and  exercise  intelligence 
and  conscience  in  the  performance  of  private  and  public 
duties,  the  gravity  of  the  question,  "What  shall  be  done 
with  the  children  who  without  their  fault  are  practically 
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deprived  of  all  opportunity  to  know  or  to  do  right?  "  is 
apparent.  I  trust  some  one  with  broad  and  generous 
sympathies  will  study  this  problem,  and  give  us  the  benefit 
of  his  thought. 

Then  there  are  those  other  wards  of  the  State,  who 
are  so,  largely,  because  their  childhood  was  neglected — 
the  convicts  in  our  prisons.  Not  a  few  of  us  look  upon 
these  men  almost  as  a  distinct  species.  As  we  walk 
through  the  prisons,  instinctively  we  avoid  the  close 
presence  of  a  convict.  We  regard  them  much  as  we 
regard  wild  beasts  whom  we  gaze  at  in  their  cages  at  the 
menagerie.  But  yesterda}^  these  men  moved  about  among 
us  like  other  men,  and  to-morrow  they  are  to  be  let  loose 
again.  What  shall  we  do  to  tame  the  wild  beast  in  them 
that  has  led  them  to  prey  upon  society?  This  is  a  very 
great  and  a  many-sided  question. 

The  question  of  marriage  and  divorce — of  public  and 
private  charities — of  pauperism,  its  cause  and  cure,  and 
many  others  that  will  readily  suggest  themselves, — all 
these  are  pressing  upon  our  attention,  and  their  settle- 
ment upon  sound  principles  can  only  be  expected  through 
the  education  of  the  body  of  our  citizens  from  whom 
legislators  are  chosen.  It  ought  to  be  our  policy,  then, 
to  extend  our  membership  among  the  people.  There 
ought  to  be  a  thousand  men  and  women  in  Michigan 
ready  to  join  this  Association,  and  with  this  multitude 
engaged  with  a  patient  and  unselfish  spirit  in  the  investi- 
gation of  the  admitted  evils  of  our  political  and  social 
life,  may  we  not  hope  to  evolve,  if  not  the  highest  wis- 
dom, at  least  a  better  way  % 


SHOULD  UNITED  STATES  SENATORS  BE  ELECTED 
BY  THE  PEOPLE? 


BY  REPRESENTATIVE  T.  C.  BARKWORTH. 


While  the  question  is  not  an  absorbing  one,  it  is  suf- 
ficiently important  to  demand  careful  consideration  at 
the  hands  of  American  students  of  political  science. 
Cropping  out  here  and  there  are  manifestations  of  dis- 
content with  the  prevailing  order  of  things.  Public  sen- 
timent is  ready  for  a  change.  Nay,  in  many  of  the 
most  advanced  of  our  commonwealths,  it  demands 
a  change.  And  this  implies  no  reflection  upon 
the  wisdom  of  the  framers  of  our  tried  and  oft- 
sustained  constitution.  A  careful  scrutiny  of  the  cir- 
cumstances surrounding  them  when  this  incomparable 
political  compact  was  made  reveals  the  conflicting  claims 
and  warring  factions  ever  present  when  popular  action  is 
invoked.  A  compromise  was  inevitable.  And  we  can- 
not too  heartily  congratulate  ourselves  that  wisdom, 
apparently  superhuman,  rescued  the  sinking  craft,  (for 
failure  of  confederation  had  made  the  destruction  of  the 
union  imminent),  and  harmonizing  incongruous  impulses, 
steered  it  into  placid  waters.  But  changed  conditions 
and  the  advancement  of  political  science  have  removed 
obstacles  which  then  stood  in  the  way  of  the  champion 
of  the  rights  of  the  people.  The  sovereignty  of  the  new 
states  was  necessarily  guarded  with  earnest  vigor  and 
keen  watchfulness  by  nearly  all  the  participants  in  the 
convention.    That  some  concessions  must  be  made  to 
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strengthen  the  weakened  bonds  of  union  was  apparent, 
but  that  those  concessions  should  be  yielded  only  after 
the  most  careful  scrutiny  into  their  effect,  and  when  the 
absolute  necessity  therefor  had  been  established,  seems 
to  have  been  the  actuating  principle  of  most  of  the  dele- 
gates. And  this  is  not  unnatural  nor  surprising.  But 
that  an  absolute  objection  to  the  rule  of  the  people,  a 
confirmed  and  deliberate  negation  of  the  principle  of 
democracy,  should  have  been  the  first  argument  adduced 
affecting  the  legislative  branch  of  the  government,  the 
formation  of  which  was  the  subject  of  deliberation,  both 
shocks  and  surprises  the  modern  worshipper  of  ancient 
equality.  Many  a  citizen  to-day  mourns  the  decadence 
of  our  social  institutions  and  looks  sorrowfully  back  to 
the  purer  democracy  of  our  earlier  history.  Yet  I  ven- 
ture the  assertion  that  no  convention  of  this  degenerate 
age  will  listen  with  patience  to  language  such  as  fell  from 
the  lips  of  Mr.  Sherman,  the  first  disputant,  according  to 
Madison,  of  the  question  of  popular  selection  of  even  the 
first  house  of  the  proposed  legislature.  " The  people," 
says  he,  "  should  have  as  little  to  do  as  may  be  about  the 
government.  They  want  information  and  are  constantly 
liable  to  be  misled,"  and  again,  "It  (popular  selection) 
is  not  likely  to  produce  fit  men."  Mr.  Gerry  used  lan- 
guage nearly  as  strong,  while  Mr.  Kandolph  with  his 
well-known  vigor  attributed  the  evils  of  the  country  indis- 
criminately to  the  "  turbulence  and  follies  of  democracy." 
The  adroit  management  of  cooler  heads  and  the  personal 
influence  of  Madison  and  other  believers  in  the  capacity 
of  the  people  for  self-government,  averted  what  might 
easily  have  become  a  serious  conflict  and  imperilled  the 
chances  of  union;  but  it  was  an  early  conclusion  that  in 
order  to  induce  the  consent  of  the  states  dominated  by 
such  sentiments  at  least  one  of  the  branches  of  the  legis- 
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lature  should  accord  in  its  selection,  membership  and 
power  with  these  two  fundamental  requirements,  (1)  rec- 
ognition of  the  sovereignty  of  the  states  ;  (2)  the  restraint 
of  popular  action.  And  apart  from  any  assistance  from 
the  views  of  its  f ramers  as  expressed  at  the  time,  the  con- 
stitution itself  discloses  these  evident  purposes.  As  to 
the  first,  no  discussion  of  its  propriety  would  be  profitable. 
It  is  the  one  absolutely  permanent  feature  of  the  instru- 
ment, for  no  imaginable  development  of  political  ethics 
admits  a  possibility  of  its  voluntary  cession.  Nor  does 
it  affect  the  question  under  discussion,  even  remotely,  for 
the  sovereignty  of  the  state  includes  within  itself  every 
variety  of  means  of  expression.  The  mooted  question 
depends  entirely  upon  the  necessity  and  extent  of  appli- 
cation of  the  second  requirement.  No  one  will  deny  the  un- 
reliability of  occasional  waves  of  popular  sentiment  nor  the 
desirability  of  some  check  upon  the  possibility  of  vacilla- 
tion in  governmental  policy  they  might  otherwise  occasion. 
But  among  the  publicists  in  our  land  to-day,  none  is  found 
openly  advocating  the  doctrine  of  plutocracy  so  apparent 
in  the  deliberations  of  the  constitutional  convention.  A 
century  of  stable  and  progressive  national  life  has  dissi- 
pated entirely  the  doubts  and  misgivings  of  the  Shermans 
and  Randolphs  of  pre-formative  as  well  as  experimental 
days,  vindicated  the  wisdom  of  the  friends  of  popular  sov- 
ereignty and  established  a  world-wide  confidence  in  the 
capacity  of  our  people  for  the  republican  form  of  govern- 
ment. It  may  be  urged,  however,  that  the^very  safe- 
guards interposed  against  popular  mistakes  (of  which  this 
method  is  one)  are  responsible  for  this  result,  and  that  no 
experimental  change  should  bejpermitted  to  menace  our 
future  prosperity.  It  may  be  conceded  that  so  far  as  the 
premises  are  established  the  conclusion  is  wise  and  patri- 
otic.   But  the  advocate  of  direct  popular  selection  need 
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have  no  fear  of  the  response  to  his  query,  4 'Where  does 
history  furnish  proof  of  the  beneficial  influence  of  this 
particular  provision?  "  while  he  may  cite  numerous  instan- 
ces of  its  demoralizing  tendencies.  The  field  for  political 
intrigue  early  invited  the  attention  of  ambitious,  schem- 
ing politicians,  and  while  the  varying  methods  from  time 
to  time  adopted  to  thwart  an  honest  expression  of  the 
public  will  have  been  to  some  extent  removed  by  con- 
gressional interference,  it  will  not  be  denied  that  intrigue 
and  even  corruption  are  still  too  often  present  in  the  con- 
test. Legislative  nomination  of  senators,  it  was  conceded, 
promised  men  who  would  represent  in  some  sort  the  aris- 
tocracy and  moneyed  interests  of  the  land.  Mr.  Gerry 
openly  avowing  this,  cited  the  example  of  some  of  the 
states  whose  senates  had  displayed  tendencies,  as  he  terms 
them,  "somewhat  aristocratic."  No  one  will  deny  the 
fulfilment  of  his  predictions  in  the  modern  development 
of  the  plan.  But  is  this  idea  of  class  representation  a 
proper  one  in  a  republic  ?  From  the  standpoint  of  the 
politician  no  discussion  is  possible.  Whatever  may  be 
the  resultant  of  political  forces  set  in  motion  by  him,  no 
trace  of  doubt  would  mark  his  open  negatives.  But  the 
student  of  political  science  will  justify  his  position  by 
logic  rather  than  by  popularity,  appreciating  the  fact  that 
but  few  deductions  of  that  science  are  so  certain  as  to  pre- 
clude intelligent  and  honest  disputation.  Classes  exist 
both  at  home  and  abroad,  and  in  most  nations,  even 
among  those  advanced  in  civilization,  class  distinctions 
are  recognized  throughout  the  social  system.  England, 
the  parent  of  American  freedom,  whose  law  and  system 
of  judicature  we  adopted  and  still  in  a  measure  retain, 
long  since  extended  this  distinction  into  the  religious 
teachings  of  its  State  Church  which  deduces  from  the  dec- 
alogue a  clear  commandment  "to  submit  yourselves  to 
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your  masters,  to  order  yourselves  lowly  and  reverently  to 
your  betters,  and  to  learn  and  labor  truly  to  get  your  own 
living  in  that  state  of  life  to  which  it  has  pleased  God  to 
call  you."  Nor  is  there  any  doubt  as  to  the  political 
application  of  these  precepts  to  perpetuate  the  social, 
political  and  financial  superiority  of  the  moneyed  aristoc- 
racy. But  this  distinction,  we  must  concede,  it  was  the 
intention  of  the  promoters  of  the  union  of  the  colonies  to 
effectually  destroy,  so  far  as  it  might  affect  the  political 
status  of  the  individual.  This  accords,  too,  with  every 
dictate  of  religion  and  enlightened  humanity,  and  in  our 
land  progressive  citizens  enthusiastically  endorse  applica- 
tion at  all  points  of  the  principle  so  tersely  enunciated  by 
Burns,  "  A  man's  a  man  for  a'  that."  It  is,  however,  not 
at  all  uncommon,  even  in  our  own  commonwealth,  to 
hear  the  claim  made  that  in  the  expenditure  of  money  de- 
rived from  taxes  taxpayers  should  have  either  the  only  or 
a  superior  voice,  and  to  a  limited  extent  the  claim  has 
been  approved  by  law,  while  the  principle  of  property 
qualification  for  ordinary  suffrage  has  been  many  times 
applied  in  the  political  system  of  other  states.  This  is, 
however,  rather  a  dwindling  than  a  growing  idea,  and 
we  can  easily  discern  the  dawn  of  a  day  of  extending  suf- 
frage in  which  money  will  play  a  very  minor  part. 

A  free  government  must  depend  upon  the  will  of  its 
supporters.  The  consent  of  the  governed  implies  the 
exercise  of  a  conscious  intelligence,  not  the  mere  aggre- 
gation of  a  material  force.  Money  is  forever  the  same.  Its 
one  inherent  quality  in  the  social  universe  is  cohesion.  Its 
power,  wherever  exercised,  is  proportionate  to  its  mass. 
Separated  from  the  individuality  of  its  owner  it  becomes  a 
menace  to  the  body  politic,  the  destroyer  of  social  equality, 
the  creator  of  caste.  Tyranny  flourishes  where  money 
rules.    The  deliberate  recognition  by  the  people  of  the 
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propriety  of  separate  representation  in  any  degree  would 
mark  a  partial  abandonment  of  the  fundamental  principle 
of  democracy.  No  one  will  tolerate  an  attempt  to  turn 
backward  the  movement  of  the  popular  intelligence. 
Its  trend  is  not  toward  but  away  from  the  enlargement  of 
the  privileges  and  powers  pertaining  to  capital.  And 
this  is  not  emotional  nor  based  on  inconsiderate  pre- 
judice, but  appears  alike  to  the  political  scientist,  the 
Christian  philosopher,  and  the  thoughtful  reformer  of 
social  and  industrial  evils.  Whatever  grounds  there  may 
have  been  for  the  criticism  of  Randolph  on  the  follies  of 
democracy,  it  is  certain  that  many  of  the  evils  of  the 
present  day  may  properly  be  ascribed  to  the  reckless 
selfishness  of  aggregated  wealth.  Disregarding  the 
right,  it  has  pressed  on  in  its  constant  encroachment  upon 
the  domain  of  equal  manhood  until  the  vast  majority  of 
right  minded  citizens  resist  its  further  advance.  Difficult 
as  the  problem  of  curbing  its  mad  impulses  may  be,  it  is 
certain  that  no  argument  for  the  continuance  of  any  part 
of  the  governmental  machinery  will  find  favor  with  any 
considerable  number  of  our  people  which  demands  the 
separate  existence  of  the  moneyed  interest  as  a  factor  in 
legislation.  Centuries  ago  when  education  was  neces- 
sarily confined  to  the  wealthy  there  may  have  been  some 
warrant  for  the  distinctions  that  arose,  but  brave,  indeed, 
would  be  the  man  who  would  dare  suggest  the  incom- 
petency of  American  freemen,  whose  poverty  debars  them 
from  admission  into  the  circle  of  aristocratic  exclusive- 
ness.  But  Mr.  Pinckney  in  the  convention  truly  stated 
the  reasons  which  policy  dictates  for  the  existence  of  the 
second  legislative  body.  These  reasons  remain,  now  as 
then,  applicable  to  our  system  of  government  regardless 
of  a  shifting  environment.  They  are  the  securing  to  the 
legislative  entity  of  the  elements  of  permanency  and 
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independence.  A  longer  term  gives  the  members  a 
measurable  immunity  from  the  ebullitions  of  popular 
excitement  which  rise  and  fall  with  varying  force  and 
effect,  while  the  differing  termination  of  the  terms  of 
office  of  classes  of  senators  maintains  a  more  composed 
dignity  and  insures  a  conservatism  which  is  without  doubt 
a  valuable  aid  to  right  legislation.  But  neither  of  these 
considerations  affects  in  any  degree  the  method  of  selec- 
tion of  the  incumbents  of  the  senatorial  chair.  Nor  are 
the  legislative  functions  which  are  exclusively  granted  to 
the  senate  in  any  degree  an  argument  for  removing  the 
power  of  selection  from  the  people.  The  treaty  power, 
the  confirmation  of  officers,  the  trial  of  impeachments, 
are  surely  none  of  them  matters  in  which  any  part  of  the 
people  have  greater  concern  than  any  other.  It  was 
undoubtedly  wise  to  provide  that  those  semi-administrative 
functions  pertaining  to  treaty  powers  and  the  confirmation 
of  officers  should  be  practically  removed  from  the  pas- 
sions of  the  people.  This  would  tend  to  confidence  on 
the  part  of  other  nations  and  lessen  the  liability  in  select- 
ing an  administrative  lieutenant.  But  no  deduction  can 
with  reason  be  made  from  the  grant  or  existence  of  these 
powers  that  any  intention  to  separate  them  fr  n  direct 
popular  action  was  implied.  They  are  rather  in  the  nature 
of  popular  reservations  from  the  grant  of  executive  power 
and  furnish  an  excellent  example  of  the  salutary  checks 
abounding  in  the  instrument  to  prevent  undue  concentration 
of  power  in  any  department  of  the  government.  Indeed, 
outside  of  the  question  first  discussed,  no  serious  argu- 
ment can  be  made  in  favor  of  the  present  method  of 
selection.  The  result  of  the  experience  of  the  states 
that  practically  the  desirable  end  sought  to  be  attained 
by  the  second  house  in  legislation  is  effected  by  the  single 
expedient  of  differing  territorial  representation  aided, 
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possibly,  though  not  to  my  mind  certainly,  by  lesser 
numbers. 

Let  us  turn  now  to  the  arguments  urged  against  the 
present  method.  It  is  claimed  that  it  unduly  enlarges 
the  power  of  money  in  politics,  tends  to  the  corrupting 
of  the  political  machinery,  and  the  depreciation  of  the 
quality  of  the  legislative  bodies  affected  by  it.  The 
first  appears  to  be  a  practical  sequel  to  the  expensive 
campaign  usually  necessary  to  secure  a  seat  in  this  body. 
It  does  not  necessarily  impeach  the  fitness  of  a  citizen  for 
legislative  duties  to  admit  that  he  is  a  man  of  wealth,  but 
when  a  body  forming  an  essential  factor  in  the  attain- 
ment of  popular  desire  in  legislation  is  dominated  by  men 
of  large  wealth,  it  seems  scarcely  necessary  to  do  more 
than  to  point  to  the  fact  to  excite  fears  as  to  the  influence. 
The  capitalist  would  be  more  than  human  if  he  could  so 
entirely  separate  himself  from  his  capital  as  to  remain 
uninfluenced  by  it  in  matters  of  public  concern.  The 
prophetic  words  of  the  martyred  Lincoln  are  being 
recalled  with  increasing  frequency  amid  the  rapidly 
accumulating  evidence  of  the  ruthless  power  of  wealth. 
Good  citizens  deplore  the  tendency  of  modern  industrial 
enterprise  to  take  advantage  of  the  unavoidable  depend- 
ence o!  ommunities  upon  it  for  prosperity  and  by  means 
thereof  still  further  to  increase  the  natural  increment  to 
its  own  mass  and  momentum.  It  is  inconceivable  that 
this  tendency  should  remain  in  a  condition  of  inertia 
amid  such  opportunities  as  attend  the  control  of  a  body 
so  important  as  the  United  States  Senate.  Even  popular 
selection  permits  a  deplorable  advantage  to  wealth,  but 
this  is  many  times  increased  by  the  added  prestige  before 
a  more  limited  forum.  The  actual  increase  of  rich  men 
among  the  representatives  of  the  people  in  the  Senate  is 
undoubtedly  chargeable  to  this  method  of  selection  and 


86    MICHIGAN  POLITICAL  SCIENCE  ASSOCIATION. 


is  a  good  ground  of  complaint  against  it.  Need  examples 
be  cited  to  show  the  truth  of  either  of  the  remaining  alle- 
gations ?  Does  not  the  common  knowledge  of  the  average 
citizen  supply  all  necessary  proof  as  to  the  facts?  It 
may  be  an  embarrassing  confession  to  every  lover  of  his 
country,  but  truth  compels  assent  to  both  propositions. 
It  will  not  add  to  the  certainty  of  our  belief  to  review  the 
evidence  of  the  corrupting  influence  of  the  system 
throughout  each  recurring  campaign  from  the  first  pri- 
mary meeting  of  electors  to  the  final  choice  of  the  suc- 
cessful candidate.  Nor  does  my  subject  necessitate 
invidious  comparisons  of  either  personal  or  aggregate 
capacity  as  between  present  and  past  senates.  The  logic 
of  the  method  establishes  beyond  controversy  that  when 
the  process  of  selection  is  revised  and  instead  of  the 
people  designating  by  free  choice  some  citizen  for  this 
distinguished  service,  the  place  becomes,  as  it  often  does, 
the  subject  of  continued  and  earnest  strife  between 
citizens  whose  fitness,  outside  pecuniary  ability  to  make 
"a  roaring  campaign,"  would  never  have  inspired  a 
popular  desire,  the  quality  of  the  membership  has  been 
depreciated.  Nor  will  it  be  denied  that  the  selection  of 
personal  henchmen  of  a  senatorial  aspirant  as  candidates 
for  legislative  honors  tends  to  lessen  the  ability  of  the 
various  bodies  whose  labors  are  so  important  to  the  people 
of  the  states.  Conceding  that  the  ability  under  any  cir- 
cumstances is  not  as  great  as  the  issues  presented  some- 
times demand,  yet  it  is  well  to  maintain  the  standard  so 
far  as  practicable,  and  a  change  in  the  direction  indicated 
would  be  of  some,  even  if  slight,  assistance. 

Allowing  for  the  sake  of  argument  that  some  people 
might  select  more  carefully  and  intelligently  than  could 
the  whole,  it  would  still  be  impossible  for  the  one  selected 
to  be  the  representative  of  the  whole,  and  if  the  principle 
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is  once  recognized,  that  the  power  to  choose  is  best  exer- 
cised when  separated  from  the  mass  of  the  people,  but 
little  valid  argument  remains  in  favor  of  democracy. 

But  faith  in  the  people  is  an  essential  element  of  true 
patriotism,  and  the  average  sentiment  of  the  entire  mass 
is  the  "ultima  thule"  of  the  political  scientist  in  popular 
representation.  Grant  that  the  people  commit  error, 
that  they  are  easily  led  astray,  that  many  are  ignorant,  a 
few  corrupt,  yet  the  fact  remains  that  government  organ- 
ized upon  any  other  theory,  whether  it  be  the  divine 
right  of  kings,  the  natural  rights  of  an  aristocracy,  or  the 
superiority  of  educated  politicians,  fails  to  satisfy  the 
requirements  of  practical  experience.  But  the  rule  of  the 
people,  all  the  people,  aristocrat  and  plebeian,  scholar 
and  ignoramus,  publicist  and  publican,  black  and  white, 
native  and  foreign  born,  has  produced  a  composite  which 
with  confidence  and  hope  we  hail  as  a  prototype  of  the 
world  republic.  Problems  serious  in  their  nature  arising 
from  indiscriminate  immigration  may  cloud  the  horizon 
and  demand  care  and  firmness  in  their  solution,  but  4 'in 
the  people  we  trust"  is,  in  my  opinion,  the  motto  of  the 
American  reformer  of  political  abuses.  I  submit,  there- 
fore, my  emphatic  affirmative  to  the  question  proposed. 

DISCUSSION. 

Professor  A.  C.  McLaughlin:  The  constitution  is 
in  some  measure  reactionary,  perhaps  more  than  we  are 
wont  to  admit  to  ourselves.  Certainly  after  the  organ- 
ization of  the  government  it  was  necessary  to  inoculate 
with  Jeffersonism.  The  principle  which  we  have  adopted 
as  a  nation,  whether  we  like  it  or  not,  is  the  principle 
that  the  soundest  basis  of  free  institutions  is  the  will  and 
wish  of  the  whole  people.  We  have  entered  upon  the 
task  of  proving  that  proposition.    If  the  present  method 
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of  electing  senators  is  opposed  to  the  working  of  this  idea 
in  our  politics,  sooner  or  later  that  mode  of  election 
must  go. 

The  framers  of  the  constitution  desired  to  have  an 
upper  chamber  with  somewhat  different  characteristics 
from  the  House  of  Representatives.  It  was  hoped  that 
this  could  be  secured  by  the  indirect  election.  There 
was  no  doubt  coupled  with  this  the  fear  of  the  direct 
action  of  a  numerous  democracy.  Now  it  may  well  be 
questioned  whether  the  indirect  election  has  made  the 
Senate  stronger  than  the  House  or  given  it  a  different 
tone  or  character.  I  should  be  inclined  to  attribute  the 
superiority,  which  certainly  in  the  past  has  marked  the 
second  chamber,  to  the  longer  term  of  service,  to  the 
fewer  number  of  senators  and  to  the  dignity  and  honor 
arising  in  consequence.  We  all  know  at  least  the 
majority  of  the  senators  from  our  forty-four  states;  no 
one  could  name  a  moiety  of  the  representatives.  Of 
course  it  was  also  expected  that  the  federal  system  would 
be  maintained  by  providing  that,  in  a  certain  sense,  the 
members  of  the  second  chamber  should  represent  the 
states  on  an  equality.  Yet  it  is  doubtful  if  the  Senate 
has  peculiarly  embodied  a  respect  for  the  rights  of  the 
states,  or  has  especially  guarded  state  interests.  We 
might  possibly  omit  the  years  from  1820  to  1860  in 
reaching  this  conclusion;  but  even  then  it  was  slavery 
and  not  state-rights^?^'  se  that  were  protected.  It  cannot 
be  said,  then,  that  the  Senate  has  occupied  just  the  place 
or  done  just  the  work  that  were  expected  of  it.  It  is 
and  has  been  a  successful  second  chamber;  but  I  doubt 
if  this  can  be  attributed  to  the  indirect,  mediate  method 
of  election. 

It  will  hardly  be  denied,  I  think,  that  the  present 
mode  of  choosing  senators  has  had  a  deleterious  effect 
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upon  state  politics.  It  has  offered  one  conduit  for 
the  evils  of  the  spoils-system  to  penetrate  into  county, 
township,  and  precinct.  Each  ward  must  be  kept  "solid" 
year  by  year,  each  representative  district  must  be  watched 
from  Washington  lest  it  veer  from  the  true  faith  or 
waver  from  allegiance  to  the  senator  in  esse.  But  more 
than  this.  State  issues  have  been  made  subservient  to 
national  issues.  State  business  has  been  dwarfed  by  the 
side  of  national  politics.  This  is  a  result  that  could  not 
have  been  foreseen  by  the  framers  of  the  constitution; 
for  they  could  have,  they  did  have,  but  little  idea  of  how 
stupendously  nationalism  would  develop;  and  we  know 
that  for  a  time  state  officers  were  considered  of  more 
worth  and  dignity  than  those  under  the  general  govern- 
ment. Each  one  of  us  has  heard  an  elector  say  "he 
would  gladly  vote  for  such  a  man  for  the  legislature,  but 
upon  the  vote  of  that  man  may  depend  the  election  of  a 
senator  of  the  United  States,  and  upon  no  consideration 
will  I  directly  or  indirectly  cast  my  ballot  for  a  senator 
who  is  in  favor  of  such  and  such  doctrines  in  our  national 
politics.''  And  thus  the  election  of  men  to  manage  the 
business  of  our  state,  to  make  our  laws,  and  look  after 
our  various  institutions  is  made  to  depend  upon  questions 
of  tariff  or  money.  No  matter  what  may  be  the  personal 
characters  of  the  two  men  who  may  be  nominated  for  the 
legislature,  the  choice  of  a  voter  is  dictated  not  by  per- 
sonal fitness  of  the  candidate,  not  by  moral  character,  not 
even  by  the  views  he  may  hold  on  really  great  questions 
of  state  interest  and  concern,  but  upon  whether  he  is  a 
member  of  this  or  that  national  party.  Now  this  will 
not  do.  And  if  the  popular  election  of  senators  will  do 
away  this  evil — and  evil  it  is — I  am  in  favor  of  the 
change. 

Having  spoken  so  far  all  on  one  side  of  this  question, 
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I  must  say  in  conclusion  that  I  think  it  is  easy  to  be  too 
pessimistic.  Our  Senate  is  not  wholly  an  assembly  of 
plutocrats.  Bryce  says  that  some  are  senators  because 
they  are  rich  and  some  are  rich  because  they  are  senators. 
Yet  some  are  neither;  and  beyond  all  peradventure  the 
Senate  of  the  United  States  stands  to-day  an  effective 
second  chamber. 

Professor  E.  V.  .Robinson  :  To  many  who  are  famil- 
iar with  primaries  and  nominating  conventions,  the  pro- 
posed election  of  United  States  senators  by  popular  vote 
does  not  seem  likely  to  lead  us  out  of  Egypt  into  the 
promised  land  of  political  purity.  For  who  is  to  nomin- 
ate them  ?  Conventions .  And  who  the  conventions  ? 
The  politicians.  They  always  have  managed  primaries 
and  conventions,  and  always  will,  so  long  as  men  who 
understand  their  business,  which  politicians  emphatically 
do,  have  the  advantage  over  all  others.  If  millionaires 
and  bosses  corrupt  or  pack  state  legislatures,  would  they 
not  find  conventions  still  easier  to  manage?  It  would 
seem  a  veritable  paradise  for  politicians. 

At  this  point  the  argument  is  shifted,  and  it  is  assumed 
that  such  men  as  now  fill  the  Senate  would  not  be  elected 
by  the  people,  even  if  nominated  by  the  politicians.  But 
if  both  parties  nominated  such  men,  whom,  pray,  would 
the  people  elect?  And  supposing  that  by  some  mis- 
chance a  good  man  were  nominated  by  one  party,  would 
good  citizens  be  justified  in  prostituting  their  political 
convictions  to  the  extent  of  voting  for  a  good  man  with 
a  policy  they  detested  in  preference  to  a  bad  man  with  a 
policy  they  endorsed  ? 

Nor  is  this  all.  Popular  election  would  throw  the 
balance  of  power  into  the  hands  of  the  political  thugs 
who  control  the  mercenary  and  whiskey  vote  in  the  large 
cities.    At  present  these  men  can  at  most  carry  a  few 
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seats  in  the  legislature;  submit  the  election  of  senators 
to  popular  vote,  and  a  few  solid  wards,  where  the  English 
language  is  perhaps  unknown,  would  outweigh  the  decis- 
ion of  the  rest  of  the  state.  It  is  hard  to  believe  that  to 
commit  the  choice  of  senators  to  such  men  would  pro- 
mote the  purity  of  elections,  decrease  the  influence  of 
money,  or  raise  the  standard  of  character  and  ability  in 
the  United  States  Senate. 

Pkofessor  B.  A.  Hinsdale:  The  tides  of  democratic 
opinion  and  feeling  are  rising  so  high  that  they  are  quite 
likely,  sooner  or  later,  to  effect  the  change  proposed  in  the 
mode  of  electing  national  senators.  In  my  opinion  that 
is  probable.  I  am,  however,  still  more  confident  that  if 
the  change  shall  be  made,  its  present  ardent  champions 
will  be  disappointed  in  the  results.  The  tendency  is 
strong  to  exaggerate  the  good  that  is  likely  to  flow  from 
measures  of  this  sort. 

Let  us  look  at  one  or  two  currents  in  our  history.  It 
has  been  stated  here  that  the  Federal  Constitution  of 
1787  was  a  reaction  from  a  more  advanced  democratic 
position.  No  doubt  it  was  a  reaction  as  viewed  from  the 
camp  of  Daniel  Shays,  or  from  the  home  of  Sam  Adams 
or  of  Richard  Henry  Lee.  It  was  certainly  a  reaction  in 
the  estimation  of  the  disorganizes  of  the  time.  But 
whether  it  was  a  reaction  from  the  average  opinion  of  the 
revolutionary  period  relative  to  the  subject  of  represen- 
tation is  a  very  different  and  a  very  much  more  important 
question.  One  thing  is  very  evident  to  every  student  of 
our  history.  One  hundred  years  ago  a  great  many  polit- 
ical checks  and  balances  existed  in  full  vigor  that  have 
since  been  swept  away.  Look  into  the  state  constitu- 
tions and  laws  of  that  time,  and  you  will  see  that  in 
nearly  all  of  the  states  suffrage  was  closely  safeguarded 
by  property  qualifications,  and  that  similar  qualifications 
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for  many  classes  of  public  offices  were  what  would  now 
be  regarded  as  extremely  onerous  and  as  wholly  undemo- 
cratic. 

The  old  restrictions  upon  the  suffrage  have  been  swept 
away.  Practically,  every  male  citizen  twenty-one  years 
of  age  and  upward  now  votes  if  he  chooses  to  do  so. 
The  qualifications  of  office-holders  have  gone  the  same 
way.  At  the  last  election  the  people  of  Massachusetts 
ratified  an  amendment  to  the  State  Constitution  repealing 
the  rule  coming  down  from  revolutionary  times,  to  the 
effect  that  the  Governor  of  the  Bay  State  must  be  the 
owner  of  a  freehold  to  the  value  of  one  thousand  pounds 
sterling.  So  far  as  I  know,  the  property  qualification 
still  insisted  upon  by  Delaware  for  the  nine  members  of 
the  state  senate,  is  all  that  there  is  left  of  the  numerous 
similar  constitutional  and  legal  provisions,  upon  which 
the  statesmen  of  the  revolutionary  period  placed  a  great 
deal  of  stress.  You  must  not  allow  yourselves  to  be 
persuaded  that  the  United  States  of  1770-90  were  a 
democratic  country;  they  were  republican,  but  not  demo- 
cratic. Measuring  the  National  Constitution  by  such 
features  of  the  state  governments  as  those  referred  to, 
it  is  by  no  means  apparent  that  it  is  true  to  say  that  was 
a  reactionary  instrument.  But,  although  the  Americans 
of  1787  were  not  democratic,  their  descendants  have  be- 
come very  thoroughly  democratized.  This  is  not  only  a 
republican  country,  but  a  democratic  country,  which  is 
quite  a  different  proposition. 

Let  it  also  be  observed  that  side  by  side  with  the 
stream  of  tendency  that  has  democratized  the  country, 
the  evils  that  are  now  complained  of  relative  to  the  elec- 
tion of  senators  have  progressively  grown  up,  and  espec- 
ially in  these  last  years,  when  we  have  been  becoming 
more  democratic  than  ever  before.    There  can  be  no 
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question  that  the  senators  of  to-day  are  practically  nearer 
the  people  than  they  were  one  hundred  years  ago.  The 
two  facts  that  the  suffrage  has  been  so  widely  extended, 
and  that  more  and  more  the  choice  of  senators  tends  to 
become  practically  a  popular  choice,  proves  that  proposi- 
tion. Now,  I  do  not  say  that  the  progressive  democra- 
tization of  the  country  has  produced  the  existing  evils 
relative  to  the  election  of  senators.  Nor  do  I  say  that 
more  democracy  would  not  correct  them.  I  say  merely 
that  it  is  a  fact  that  the  growth  of  democracy  has  not 
prevented  the  growth  of  these  evils,  and  that,  if  a  more 
democratic  regime  than  the  present  one  is  going  to  cor- 
rect the  evils,  it  manifestly  becomes  the  duty  of  those 
who  advocate  the  change  to  affirm  the  proposition  and  to 
show  that  this  will  be  the  case.  I  need  not  tell  you  that  this 
has  not  been  done.  I  need  not  tell  you  that  it  is  a  hard 
thing  to  do.  It  is  very  easy  to  say  that  the  correction  of 
the  evils  would  naturally  follow  a  popular  election  of  the 
senators.  That,  however,  is  a  purely  a  priori  view,  and 
of  all  modes  of  reasoning  in  politics  the  a  priori  mode 
is  the  most  dangerous  and  delusive.  The  question  is, 
What  are  the  bearings  of  experience  upon  this  question  ? 
It  is  said  that  if  the  election  of  senators  were  taken  from 
the  legislature,  members  of  the  legislature  would  not 
then  be  elected  with  reference  to  this  question;  that  they 
would  be  elected  with  reference  to  state  issues  more  than 
they  are  at  present,  which  we  all  agree  is  very  desirable. 
It  is  very  easy  to  say  that  this  would  naturally  be  the 
case;  very  easy  to  make  a  plausible  argument  on  that 
side.  But  the  question  has  been  asked,  and  I  repeat  the 
question  and  call  for  an  answer  from  those  who  are  able 
to  answer  it,  whether  the  Michigan  legislatures  that  are 
chosen  without  any  reference  to  national  senatorships 
are  chosen  with  any  more  reference  to  state  issues  than 
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others  ?  Are  they  made  up  of  better  men,  or  are  they 
less  corrupt  than  legislatures  upon  which  such  elections 
devolve?  This  is  the  question  that  those  who  advocate 
popular  election  must  face.  It  is  not  enough  for  them 
to  tell  us  that  it  would  ?iaturally  be  so.  They  must  show 
that  it  is  so. 

In  discussing  such  a  question  as  this,  we  must 
remember  that  this  is  a  political  country;  that  no 
country  is  more  political;  that  our  governments,  state 
and  national,  are  carried  on,  and  will  be  carried  on,  by 
political  parties,  and  that  the  party  habit  is  so  thoroughly 
ingrained  in  citizens  that  they  are  likely  to  vote  the  party 
ticket  for  state  offices,  and  also  for  county  and  municipal 
offices,  from  sheer  force  of  habit,  and  also  for  the  sake 
of  maintaining  party  discipline  against  the  time  when 
national  questions  and  elections  are  upon  them.  It  is 
common  for  citizens  to  deplore,  as  we  deplore  here  to- 
night, the  partisan  spirit  that  is  carried  into  state  local 
elections.  But  when  election  day  comes  around  this  vir- 
tuous talk  is,  in  the  majority  of  cases,  forgotten.  No 
doubt  it  is  desirable  to  encourage  independent  thought 
and  action.  It  is  possibly  true  that  the  severance  of 
senatorial  elections  from  the  election  of  members  of  the 
state  legislatures  would  work  in  that  direction;  but  first 
the  fact  must  be  made  out,  and  then  the  extent  of  the 
beneficial  influence  must  be  measured.  Please  do  not 
understand  me  to  say  that  I  am  absolutely  committed 
against  the  change  that  is  proposed;  I  am  merely  sug- 
gesting serious  questions  that  present  themselves  to  me, 
and  showing  that  there  is  no  probability  that,  if  the 
National  Constitution  should  be  changed,  as  is  suggested, 
the  change  would  meet  the  somewhat  exaggerated  ideas 
of  its  enthusiastic  friends. 

Professor  Henry  C.  Adams:    Although  this  discus- 


ELECTION  OF  SENATOBS-DISCUSSION.  95 


sion  has  taken  a  very  broad  range,  there  is  one  phase  of 
the  subject  which  does  not  seem  to  have  been  presented. 
It  is  doubtless  true  that  the  prevalent  tendency  among 
civilized  people  is  toward  the  realization  of  democracy  in 
matters  of  government:  I  mean  by  that  toward  a  more 
perfect  expression  of  the  will  of  all  of  the  people  in  mat- 
ters of  legislation.  This  is  seen  especially  in  England 
where  suffrage  has  been  from  time  to  time  extended 
until  now  it  is  nearly  as  broad  as  suffrage  in  the  United 
States.  One  speaker,  Professor  Hinsdale,  has  joined 
this  fact  with  the  increase  in  political  corruption;  at  least, 
he  has  placed  the  two  facts  in  connection  with  each  other 
in  such  a  manner  as  to  imply  that  the  development  of 
democracy  is  the  cause  of  political  corruption.  It  does 
not  seem  to  me,  sir,  that  there  is  necessarily  a  causal 
relation  between  them.  In  the  early  years  of  the 
republic  industry  was  in  a  large  degree  agricultural. 
People  were,  for  the  most  part,  on  a  social  and  industrial 
equality  and  communities  had  little  intercourse  with  each 
other.  The  organization  of  industry  was  purely  personal. 
Since  the  introduction  of  railways,  however,  this  con- 
dition of  affairs  has  been  entirely  changed.  From  the 
very  nature  of  the  case  the  railway  industry  is  one  that 
tends  toward  consolidation  of  interests  and  it  has  organ- 
ized itself  almost  universally  under  the  form  of  corpora- 
tions. And  a  great  number  of  other  industries  which, 
under  the  older  conditions  would  have  been  carried  on 
as  individual  enterprises,  have  assumed  a  corporate  form. 
Thus  it  may  be  said  that  from  1850  to  the  present  time 
the  industrial  organization  of  the  United  States,  as  indeed 
of  most  other  countries,  has  been  tending  very  strongly 
toward  the  concentration  of  industrial  power  under  the 
form  of  corporate  management,  and  this  tendency,  Mr. 
President,  has  introduced  into  our  society  a  new  industrial 
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classification.  The  interests  at  stake  are  so  great  that 
the  manager  of  a  corporation  feels  justified  in  an 
expenditure  of  money  which  would  never  have  been 
agreed  to  under  the  older  conditions;  and  the  sense  of 
responsibility  which  the  manager  of  a  corporation  feels 
to  his  stockholders,  and  the  natural  desire  which  men 
have  to  succeed  as  the  administrators  of  great  enterprises 
seem  to  provide  an  excuse  for  the  adoption  of  corrupt 
methods  in  the  attainment  of  desired  ends. 

Without  following  this  out  in  detail  I  simpty  wish  to 
add  this  thought  to  the  discussion:  Political  corruption 
did  not  make  its  appearance  in  a  manner  which  threatened 
the  overthrow  of  popular  institutions  until  after  corpora- 
tions had  come  to  be  so  common  and  grown  to  be  so 
powerful  that  the  interests  at  stake  rendered  it  advan- 
tageous to  them  to  undertake  the  purchase  of  votes. 
Thus  the  two  facts  which  I  would  place  in  connection 
with  each  other  are  not  the  development  of  democracy 
and  political  corruption,  but  the  development  of  the  cor- 
porate organization  of  industry  and  political  corruption. 
And  I  believe  that  an  analysis  of  the  case  will  justify  me 
in  asserting  that  between  the  two  facts  last  mentioned 
there  is  a  direct  causal  relation.  In  my  opinion,  the  key 
to  the  solution  of  political  corruption  is  found  in  indus- 
trial reform,  and  the  question  whether  or  not  the  Senate 
of  the  United  States  should  be  elected  by  the  legislatures 
of  the  various  states  by  popular  vote  turns  very  largely 
upon  the  question  whether  or  not  the  Senate  as  it  is  now 
constituted,  is  an  obstacle  to  industrial  reform. 

Professor  D.  B.  Waldo:  I  doubt  the  soundness  of 
the  prophecy  ventured  by  two  of  the  speakers  that  the  pro- 
posed change  is  bound  to  come  simply  because  of  the 
rising  tide  of  democracy.  The  so-called  li  logical  out- 
come"  of  many  movements  never  materializes.  And 
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there  is  an  almost  insurmountable  obstacle  to  the  realiza- 
tion of  this  u reform,"  viz.,  the  difficulty  of  amending 
the  constitution  of  the  United  States.  Of  more  than 
1,700  propositions  introduced  in  Congress  since  1789 
looking  to  the  amendment  of  our  fundamental  law,  but 
nineteen  have  received  the  necessary  two-thirds  vote  of 
the  two  houses,  and  four  of  these  have  failed  of  the  nec- 
essary ratification  in  three-fourths  of  the  states,  leaving 
but  fifteen  amendments,  which  again  constitute  but  four 
groups  in  points  of  time  and  purpose.  The  proposed 
change  may  or  may  not  be  desirable.  More  certain  is 
the  improbability  of  any  immediate  accomplishment  of 
the  change. 


7 


THE  INTERSTATE  COMMERCE  ACT. 


ITS    PURPOSE,   PRACTICAL    OPERATION,   PARTIAL    FAILURE  AND 

REASON  WITH  SUGGESTIONS  FOR 

ITS  IMPROVEMENT. 


BY  E.  W.  MEDDAUGH. 


Congress  derives  the  power  for  this  legislation  from 
the  grant  of  Article  VIII,  Section  1,  of  the  Constitution 
of  the  United  States,  uTo  regulate  commerce  with  foreign 
nations  and  among  the  several  states  and  with  the  Indian 
tribes." 

Whatever  of  doubt  may  have  formerly  existed  in  the 
minds  of  the  legal  profession,  as  to  whether  the  scope  of 
this  grant  was  broad  enough  to  include  the  regulation  by 
Congress  of  land  transportation,  has  been  removed  by 
several  judgments  of  the  Supreme  Court  of  the  United 
States,  which  is  the  ultimate  authority  on  such  questions. 
And  so,  also,  I  think,  we  must  consider  as  settled  in  its 
favor  any  question  there  may  have  been  as  to  the  power 
of  Congress  under  this  grant  to  regulate  the  rate  of 
charges,  for  both  passengers  and  freight,  in  respect  of  all 
traffic  carried  from  state  to  state  or  between  the  United 
States  and  any  foreign  country.  In  the  case  of  the 
Wabash  Railroad  Company  vs.  Illinois,  Justice  Bradley, 
in  a  dissenting  opinion  on  the  question  of  the  power  of 
the  State  of  Uliuois  to  regulate  rates  on  interstate  traffic, 
for  that  part  of  the  transportation  occurring  within  the 
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State  of  Illinois — there  being  no  act  of  Congress  covering 
the  matter — said: 

"No  one  disputes  that  Congress  might,  if  it  saw  fit, 
under  the  power  to  regulate  commerce  among  the  several 
states,  regulate  the  matter  under  consideration." 

While  it  would  be  interesting,  it  would  not  be  profit- 
able here  to  show  the  origin  of  this  constitutional  pro- 
vision, and  to  trace  the  gradual  enlargement  of  its  scope, 
effected  through  judicial  interpretation,  to  meet  the  new 
and  varied  conditions  of  modern  commerce.  It  may  be 
questionable  whether  the  states  would,  to-day — were  the 
matter  submitted  to  them  in  the  form  of  a  constitutional 
provision — confirm  this  grant  to  Congress  in  its  modern 
meaning.  And  yet  the  power  is  wholesome  if  its  exercise 
can  be  restricted  within  proper  limits.  It  unquestionably 
involves  an  element  of  danger  to  the  states,  through  a 
broad  interpretation  by  the  federal  courts. 

The  Interstate  Commerce  Act  was  approved  as  a  law 
of  Congress  on  the  fourth  of  February,  1887,  and  it  became 
operative  as  to  the  carriers  on  the  fifth  of  April  follow- 
ing. The  act  applies  to  all  common  carriers  4 'engaged 
in  the  transportation  of  passengers  or  property  wholly  by 
railroad  or  partly  by  railroad  and  partly  by  water,  when 
both  are  used  under  a  common  control,  management  or 
arrangement  for  a  continuous  carriage  or  shipment," 
between  states  or  states  and  territories  of  the  United 
States,  between  states  or  territories  of  the  United  States 
and  the  District  of  Columbia;  between  places  in  the  states 
and  any  adjacent  foreign  country;  between  places  in  the 
United  States  when  any  part  of  the  transportation  is 
through  an  adjacent  foreign  country;  and  to  transporta- 
tion of  property  from  any  place  in  the  United  States  to  a 
foreign  country  which  is  carried  from  such  place  to  a 
port  of  transshipment,  and  to  property  shipped  from  a 
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foreign  country  to  any  place  in  the  United  States,  and 
which  may  be  carried  to  such  place  from  a  port  of  entry, 
either  in  the  United  States  or  in  an  adjacent  foreign 
country. 

The  act  has  for  its  purpose,  in  a  broad  sense,  the  pro- 
hibition (1st)  of  unreasonable  rates  of  transportation,  and 
(2d)  of  discrimination  either  in  rates  or  facilities  between 
shippers  and  places  in  the  services  of  carriers  in  the 
transportation  defined. 

With  this  view,  Section  2  inhibits  the  charging  or  col- 
lection of  any  greater  or  less  compensation  for  any  service 
rendered  any  shipper  or  person  than  is  charged  or  col- 
lected from  another  for  a  like  and  contemporaneous 
service,  etc. 

Section  3  forbids  the  giving  of  any  undue  or  unrea- 
sonable preference  or  advantage  to  one  person  or  place 
over  another  person  or  place,  or  to  one  description  of 
traffic  over  another,  and  prohibits  the  carrier  from  sub- 
jecting any  shipper,  locality  or  traffic  to  any  undue  or 
unreasonable  prejudice  or  disadvantage.  And  the  section 
imposes  a  duty  to  afford  reasonable,  proper  and  equal 
facilities  to  connecting  carriers,  for  the  interchange  of 
business,  without  discrimination. 

Section  4  prohibits  the  carrier  from  charging  or 
receiving  any  greater  compensation  in  the  aggregate  for 
the  transportation  of  persons  or  property,  under  substan- 
tially similar  circumstances  and  conditions,  for  a  shorter 
than  is  charged  for  a  longer  distance  over  the  same  line 
in  the  same  direction,  the  shorter  being  included  within 
the  longer  distance.  This  is  what  is  popularly  known  as 
"the  long  and  short  haul  provision"  of  the  act. 

Section  5  prohibits  any  agreement  between  carriers 
for  the  division  of  freight  which  may  be  delivered  to  them 
for  transportation,  or  for  dividing  their  joint  earnings. 
This  is  known  as  the  anti-pooling  clause  of  the  act. 
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Section  6  provides  that  the  carriers  shall  print  sched- 
ules of  their  passenger  and  freight  rates  and  file  copies 
with  the  Commission,  and  post  copies  in  their  stations 
for  pub  * i  inspection.  These  rates  can  only  be  advanced 
after  ten  days'  public  notice  and  an  amendment  of  the 
schedules  accordingly;  nor  can  they  be  reduced  except 
after  three  days'  similar  notice  and  like  amendment  of 
the  schedules. 

Copies  of  all  agreements  between  two  or  more  car- 
riers for  making  a  line  of  through  transportation  are  also, 
by  this  section,  required  to  be  filed  with  the  Commission. 
If  joint  tariffs  of  rates  are  provided  for,  copies  of  these 
tariffs  must  be  filed  with  the  Commission.  Such  pub- 
licity is  to  be  given  to  these  joint  tariffs  as  the  Commis- 
sion may  direct.  This  section  contains  the  same 
requirement  as  to  ten  days'  notice  of  any  advance  and 
three  days'  notice  of  any  reduction  of  the  joint  rates,  as 
is  prescribed  respecting  the  rates  of  the  individual  car- 
rier. 

Section  1  prohibits  any  scheme  between  carriers  to 
prevent  the  continuous  transportation  of  property  with- 
out change  of  cars  or  breaking  bulk. 

The  remaining  sections  of  the  act  are  mostly  devoted  to 
remedies  for  violations  of  these  provisions,  and  to  the 
creation  of  the  Commission,  and  prescribing  its  duties, 
etc. — except  that  section  22  authorizes  the  carrying  of 
persons  or  property  free  or  at  reduced  rates  for  the  desti- 
tute and  homeless,  and  for  governments  and  certain  char- 
itable institutions. 

The  Interstate  Commerce  Commission,  which  is  com- 
posed of  five  persons,  is  clothed  with  a  large  amount  of 
quasi- judicial  power  and  charged  with  a  multitude  of 
executive  and  administrative  duties.  Its  jurisdiction 
embraces  all  of  the  United  States  and  a  part  of  Canada. 
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I  say  a  part  of  Canada,  for  the  act,  in  express  terms, 
covers  the  transportation  of  persons  and  property  between 
places  in  the  United  States,  through  Canadian  territory, 
and  apparently  all  imports  to  the  United  States  from 
Canadian  sea  ports  of  entry  carried  by  rail  through  Can- 
ada to  the  place  of  destination  in  the  United  States  ;  and 
the  Commission  has  formally  held  that  the  duties  and 
obligations  of  the  act  accompany  the  transportation  of 
property  carried  into  Canada,  from  the  place  of  its  ship- 
ment in  the  United  States  to  the  place  of  its  destination. 

The  act  not  only  makes  the  Commission  both  judge 
and  jury  in  proceedings  instituted  before  it  against  the 
carrier  for  violations  of  the  law,  but  it  also  empowers  the 
Commission  to  inaugurate  proceedings  on  its  own  motion 
before  itself — in  other  words,  to  become  the  prosecutor  as 
well  as  trier  of  the  alleged  offense.  The  only  thing  lack- 
ing to  render  this  tribunal  perfect  in  its  uniqueness,  as 
created  by  this  act,  is  the  power  to  enforce  its  own  judge- 
ments and  decrees,  interlocutory  and  final.  But  this 
defect  is  measurably  compensated  for  by  a  provision 
which  makes  any  finding  of  facts  by  the  Commission  pre- 
sumptively true,  thereby  casting  upon  the  party  accused 
the  burden  and  expense  of  proving  his  innocence. 

The  first  question  that  naturally  arises  is  whether  the 
general  purpose  of  the  act  is  a  legitimate  subject  for  legal 
enactment  ? 

I  think  it  is.  Railroad  companies,  as  common  car- 
riers, have  become  a  public  necessity.  The  present  vol- 
ume of  business  of  the  country  would  not  be  possible 
without  them.  Railroads  are  the  arteries  of  trade  circu- 
lation to  the  great  body  of  land  commerce.  Those  who 
control  their  operation  have  it  in  their  power,  if  unre- 
strained, to  put  one  person  who  is  engaged  in  trade  or  in 
manufacturing,  up,  and  another  down  ;  and  they  may 
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promote  the  development  of  one  place  or  district,  and 
enrich  its  people,  while  dwarfing  another  place  or  dis- 
trict and  impoverishing  its  people  ;  and  this  may  be  done 
against  the  relative  natural  advantages  of  the  localities. 
The  only  means  required  is  the  power  of  favoritism  in 
making  tes.  It  should  be  said,  to  the  credit  of  the  men 
who  have  had  the  management  of  the  railroads  of  this 
country,  that  this  power,  it  is  believed,  has  been  rarely 
so  abused.  But  that  there  have  been  instances  of  its  abuse 
in  this  way  no  one  can  doubt.  That  injustice  has  been 
wrought  both  to  persons  and  places  by  discrimination  in 
rates,  falling  short,  in  effect,  of  the  extreme  results  above 
mentioned,  is  common  knowledge. 

No  power  the  abuse  of  which  involves  such  serious 
consequences  to  the  public,  should  ever  be  committed  to 
any  man  or  body  of  men,  except  under  proper  checks  and 
restraints  prescribed  by  law. 

It  is  sometimes  urged  that  the  relations  of  these  car- 
riers to  shippers  would  properly  adjust  themselves,  if  the 
law  should  not  interfere  ;  that  the  so-called  natural  laws 
of  trade  and  commerce,  if  left  to  operate  freely,  would 
work  out  better  results  than  the  wisdom  of  man  can. 
There  is  much  danger  that  this  let-alone  philosophy  may 
be  overworked  in  the  practical  affairs  of  life.  Man,  with 
his  intelligence,  the  wisdom  of  experience,  and  his  quick- 
ened moral  sense  of  justice,  is  in  the  field  equally  with 
these  natural  laws  of  trade  and  commerce — indeed,  these 
very  laws,  though  unwritten,  are  none  the  less  mostly  of 
his  creation. 

The  objection  to  applying  the  let-alone  philosophy 
here  lies  in  the  fact  that  the  parties  involved  are  not  on 
an  equal  footing.  The  railroad  has  the  power  of  injus- 
tice, while  the  shipper  is  helpless  for  defense.  The  legal 
rights  and  reciprocal  duties  of  each  are  well  defined  in 
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the  law,  but  the  shipper  has  no  adequate  remedy.  He 
may  be  imposed  upon  in  many  ways  by  the  common 
carrier,  in  circumstances  which  force  him  to  yield  his 
legal  right,  when  such  yielding  is  made  a  condition  by 
the  carrier  of  granting  the  service  which  his  business 
necessities  demand.  To  stand  on  his  legal  rights  might 
involve  his  financial  ruin,  while  no  other  consequences 
would  threaten  the  carrier  who  refused  to  the  individual 
shipper  the  measure  of  service  required  by  the  law.  The 
case  would  be  different  if  all  shippers  could  act  together 
and  harmoniously  as  one  man.  It  is  as  a  lame  substitute 
for  this  impossible  co-operation  of  shippers  that  the  pro- 
visions and  machinery  of  the  Interstate  Act  have  been 
devised. 

While  not  all  of  the  good  results  hoped  for  by  the 
friends  of  the  measure  have  been  realized,  it  must,  I 
think,  be  conceded  that  much  good  has  come  from  it,  not 
only  to  the  public,  but  to  the  railway  companies  them- 
selves, who,  with  great  unanimity,  opposed  its  passage  by 
Congress.  It  is  about  the  only  instance  in  which  I  have 
ever  known  these  corporations  to  be  perfectly  united  on 
any  subject,  in  my  twenty-five  years  experience  with 
them.  Their  managers  have  often  been  in  such  hot  con- 
test with  each  other  to  get  traffic  at  any  price  that  they 
have  forgotten,  and  sometimes  sacrificed,  the  interests  of 
the  proprietors  of  the  railroads  they  controlled.  In  this 
instance  their  opposition  was  the  result  of  erroneous  judg- 
ment as  to  the  effect  of  the  law  when  in  operation. 

Rates  have  undoubtedly  been  steadier  than  they  were 
before  the  law  was  enacted;  and  there  has  been  less  of 
discrimination  in  rates  between  shippers  than  before. 
That  the  rates  have  generally  been  considered  reasonable 
by  shippers  is  sufficiently  attested  by  the  fact  that  com- 
plaints to  the  Commission  of  unreasonableness  of  rates 
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in  themselves  have  been  extremely  rare.  But  from  the 
standpoint  of  most  of  the  carriers,  the  rates,  as  a  rule, 
for  the  past  three  or  four  years,  have  undoubtedly  been 
unreasonably  low;  and  yet  it  is  very  doubtful  in  my  mind 
whether,  within  the  life  of  the  present  generation,  they 
will  be  permanently  higher.  Railway  carriers  have  got 
to  find  the  means  of  reducing  the  cost  of  transportation. 
This  is  the  only  escape  from  bankruptcy  for  many  of 
them.  A  reduction  in  the  cost  of  labor  seems  hopeless, 
and  as  this  applies  to  all  productive  labor  outside  of  rail- 
way service  as  well,  there  is  no  prospect  of  the  curtail- 
ment of  railway  expenses  in  the  cost  of  supplies  and 
material  used,  from  the  locomotives  and  cars  to  the  oil 
and  fuel.  The  re)ief  must  come,  if  it  come  at  all,  in  the 
reduction  of  the  grades  of  roads  and  in  the  improvement 
of  the  track,  machinery  and  cars,  so  that  these  corpora- 
tions can  earn  more  money  at  the  existing  expense  of  a 
given  service.  One  locomotive  and  one  set  of  trainmen, 
with  scarcely  any  increase  of  fuel,  can  be  made,  by  the 
improvements  suggested,  to  do  the  work  which  now 
requires  two  locomotives  and  double  fuel,  with  two  sets 
of  trainmen.  In  this  way  lies  the  remedy,  in  part,  for 
the  present  dark  financial  outlook  of  many  of  the  railway 
companies  of  the  country.  But  this  is  somewhat  aside 
from  the  purpose  of  this  paper. 

There  has  probably  been  a  good  deal  of  rate-cutting  at 
railroad  and  commercial  competing  points,  in  violation  of 
the  law.  The  extent  of  it  is,  of  course,  an  unknown 
quantity,  outside  of  the  traffic  departments  of  the  car- 
riers themselves.  But  the  officers  of  each  of  them  have 
from  time  to  time  freely  charged  those  of  the  other  with 
the  offense  in  general  terms,  and  I  am  inclined  to  think 
they  tell  the  truth  of  each  other  in  this  respect,  however 
little  truth  there  may  be  in  the  statement  of  each  as  to 
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his  own  practices.  And,  in  this  connection,  I  have  no 
criticism  for  these  railway  freight  men  as  a  class.  They 
but  do,  in  this  matter,  what  the  great  mass  of  mankind 
in  the  commercial  world  would  do  under  like  circum- 
stances. The  commercial  moral  code  in  force  does  not 
condemn  them. 

Of  course  there  is  always  someone  who  leads  off  in 
the  wrongful  act.  His  road  is  short  of  traffic  and  he 
sees  its  revenues  falling  off  from  day  to  day.  No  matter 
what  the  cause  may  be  for  this,  he  feels  the  weight  of 
responsibility  for  it.  An  explanation  is  demanded  by 
his  superiors,  and  he  is  liable  to  severe  criticism  for  per- 
mitting it  to  continue.  He  knows  that  former  shippers 
by  his  line  have  gone  over  to  one  of  the  competing  lines. 
This  may  have  been  done  for  the  express  purpose  of 
forcing  a  reduction  in  the  rates.  Having  made  every 
other  effort  possible  to  recover  the  traffic,  and  failed,  he 
finally  offers  to  shippers  a  rate  below  that  of  the  pub- 
lished schedule,  which  they  readily  accept,  and  the  traffic 
of  his  line  is  restored  to  its  former  volume.  Other  ship- 
pers, discovering  this  sudden  transfer  of  traffic  by  their 
competitors  in  trade,  from  one  line  to  another,  and  more 
than  suspecting  the  true  cause  of  it  from  their  own  expe- 
rience, demand  a  reduction  in  the  rate  from  their  line  of 
road,  on  the  alleged  ground  that  the  other  line  has  given 
it  to  their  competitors,  and  they  threaten  to  divert  their 
business  unless  it  is  granted.  The  railway  company 
finally  yields  to  the  demand,  rather  than  lose  the  traffic. 
If  the  traffic  manager  or  agent  refuses,  as  he  may  do  for 
a  time,  having  a  laudable  desire  to  observe  the  law.  he 
finds  the  business  of  his  road  falling  off'  and  the  revenue 
of  the  company  depleted  below  the  living  point.  He  has 
no  legal  evidence  which  he  could  lay  before  a  court  or 
the  Commission,  that  the  rival  line  has  violated  the  law, 
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although  he  is  morally  certain  of  it;  and  even  if  he  had 
the  legal  evidence  he  would  not  dare  to  use  it  in  a  com- 
plaint, for  the  reason  that,  in  ninety-nine  cases  in  a 
hundred,  he  would  receive  it  from  the  shipper,  and  to 
make  the  fact  public  would  not  only  result  in  the  loss  of 
the  business  of  that  shipper  for  his  line,  but  of  all  other 
shippers  who  were  accustomed  to  make  gains  for  them- 
selves through  similar  favoritism.  Practically,  therefore, 
the  law  and  the  Commission  have  proved  powerless  to 
altogether  prevent  these  too  frequent  abuses  in  this  mat- 
ter. And  so  I  predict  this  evil  will  continue — not  to  the 
extent  that  it  prevailed  before  the  law  was  enacted,  but 
to  an  extent  which  is  largely  preventable,  until  radical 
changes  are  made  in  this  act. 

Nor  is  it  just  to  visit  the  condemnation  for  this  all 
on  the  officers  and  agents  of  the  railway  companies.  I 
am  firmly  convinced  that  the  shippers  are  as  often  the 
tempters  as  the  tempted  in  this  matter.  They  are,  of 
course,  always,  and  in  every  case  of  such  rate-cutting, 
equally  guilty  with  the  representative  of  the  carrier  that 
is  involved  in  it. 

Now,  what  is  the  fundamental  element  in  the  busi- 
ness which  is  responsible  for  this  state  of  things?  For 
if  we  can  find  the  real  cause,  we  may  reasonably  hope  to 
discover  a  remedy.  We  certainly  cannot  until  we  know 
the  cause. 

I  think  the  causal  element  for  nearly,  if  not  quite,  all 
of  the  rate-cutting  which  has  taken  place  in  violation  of 
this  act  has  been  the  prohibition  of  what  is  termed  pooling 
agreements — that  is,  agreements  permitting  these  carriers 
to  divide  the  traffic  in  allotted  percentages  between  them 
at  all  competing  points.  It  is  only  in  respect  of  com- 
petitive traffic,  and  traffic  of  trade-competing  places  on 
different  lines  of  road,  that  rates  are  cut 
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The  framers  of  the  act  failed  to  recognize  and  give 
weight  to  a  universal  law  of  business,  namely:  That 
excessive  competition  and  stability  of  rates  are  incom- 
patible with  each  other.  There  are  more  railroads  than 
the  traffic  warrants.  Roads  have  been  built  all  over  the 
country,  on  speculation,  and  greatly  in  advance  of  any 
legitimate  demand  for  them.  The  result  is  excessive 
competition.  They  must  all  live — or  their  managers  and 
owners  think  they  must,  which  amounts  to  the  same  thing 
in  this  connection.  And  when  a  road  is  once  constructed 
there  arises  a  large  public  demand  for  its  continuance. 
In  order  to  live,  the  road  must  have  a  certain  amount  of 
business.  This,  in  sufficient  quantity,  it  is,  in  many 
cases,  impossible  for  it  to  secure  on  equal  terms  and  at 
equal  rates  with  its  older  and  better-equipped  rivals. 
Such  roads,  therefore,  become  disturbers  of  the  rates. 
In  purely  private  business,  mercantile  and  manufacturing, 
excessive  competition  finally  leads  to  the  failure  of  the 
weaker  concerns  and  their  retirement  from  the  field. 
The  matter  adjusts  itself.  But  a  railroad,  once  built  and 
in  operation,  is  permanent.  It  must  continue  to  operate 
while  it  will  pay  expenses.  This  is  its  law.  And  the 
law  of  self-preservation,  which  is  older  and  of  higher 
sanction  than  any  law  of  Congress,  will  assert  itself  suc- 
cessfully against  the  provisions  of  the  Interstate  Com- 
merce Act,  in  spite  of  all  the  machinery  that  may  be 
devised  to  the  contrary. 

Competing  mercantile  and  manufacturing  cities,  situ- 
ated on  different  lines  of  railroad,  are  often  a  potent 
cause  of  rate  disturbance.  The  law,  as  it  now  stands, 
affords  no  adequate  remedy.  It  is  impossible  to  suppress 
the  trade  competition  between  such  places,  and  the  inci- 
dents of  it  affecting  railway  rates  will  continue  until  the 
law  permits  carriers  to  fix  the  rates  at  such  places  on  their 
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lines,  under  proper  agreements,  without  prejudice  to  rates 
which  are  reasonable  in  themselves  at  other  places  on 
their  several  roads  where  this  trade  competition  does  not 
exist. 

Another  defect  in  the  act  is  in  its  provisions  vesting 
the  Commission  with  quasi-judicial  powers  and  functions. 
Its  five  members,  with  headquarters  at  Washington,  are 
not  equal  to  the  duties  which  the  law  imposes  on  them. 
The  Commission  has  done  a  good  work,  and  great  credit 
is  due  to  our  own  distinguished  citizen  who  did  so  much 
to  perfect  the  organization  of  it  and  bring  it  to  its  present 
state  of  efficiency.  But  the  field  and  sphere  of  its  opera- 
tions are  too  large  for  any  such  body  of  men.  Failure 
in  great  measure  to  meet  the  law's  requirements  of  them 
has  been  inevitable.  Most  of  the  important  hearings  in 
formal  complaints  are  at  Washington.  This  involves 
large  expense  to  both  the  complaining  parties  and  the 
respondents.  The  expense  is  so  large  and  the  loss  of 
time  so  great  that  aggrieved  shippers  often  rather  ubear 
the  ills  they  have"  than  seek  the  remedy.  While  re- 
course may  be  had  directly  to  the  court,  the  public 
generally  seem  to  have  imbibed  the  notion  that  the  Com- 
mission is  the  proper  tribunal  in  the  first  instance;  or,  at 
any  rate,  that  there  is  a  decided  advantage  in  procuring 
a  judgment  there.  It  was  a  mistake  to  attempt  to  create 
a  court,  or  the  semblance  of  one.  The  Commission 
should  be  simply  an  arm  of  the  executive  department  of 
the  government. 

Another  defect  is  the  failure  of  the  act  to  give  to  the 
Commission,  in  specific  terms,  the  power  to  fix  and  pre- 
scribe rates  after  due  hearing  of  the  persons  interested, 
making  the  rate  thus  fixed  presumptively  reasonable,  both 
as  to  the  carrier  and  the  public;  and,  also,  in  not  grant- 
ing power  under  which,  after  the  Commission  has  found 
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the  rate  to  be  unreasonably  low,  the  carrier  may  be  com- 
pelled to  advance  it,  or  show  good  cause  against  so  doing. 

A  troublesome  element  in  rate  matters,  to  which  I 
have  above  referred,  is  the  fact  of  trade-competing  cities 
and  places  situated  on  different  lines  of  competing  rail- 
roads. Detroit,  Toledo  and  Port  Huron  will  illustrate 
this.  Each  of  these  cities  has  one  or  more  railroad  lines 
passing  through  it  between  Chicago  and  the  Atlantic 
cities  and  other  eastern  points.  Grain  and  other  com- 
modities are  carried  to  and  from  these  places,  east  and 
west,  over  these  lines  of  road.  Port  Huron  is  ninety- 
three  miles  nearer  Buffalo  than  Toledo  is,  and  the  ship- 
pers of  Port  Huron  think  this  entitles  them  to  a  lower 
rate  between  that  place  and  Buffalo  than  Toledo  has. 
The  Toledo  railroad  managers  will  not  consent  to  this, 
for  the  very  apparent  reason  that  such  lower  rates  would 
have  a  tendency  to  draw  traffic  to  the  Port  Huron  route 
which,  at  equal  rates,  would  go  to  Toledo.  Thus  far  the 
rates  of  the  three  cities  named,  to  and  from  eastern 
points,  have  been  the  same,  but  the  matter  is  a  perpetual 
cause  of  irritation  to  the  carriers.  The  Interstate  Com- 
merce Commission  and  the  courts,  under  this  law,  are 
powerless  in  the  premises,  so  long  as  the  rates  of  each 
carrier  are  reasonable  in  themselves  and  relatively  reason- 
able— relatively  with  reference  to  the  prevailing  rates  on 
the  remainder  of  its  own  line  of  road.  The  prevailing 
rate  at  one  of  these  places,  forced  upon  the  carrier  as  it 
may  be  by  these  conditions,  may  become  a  matter  of 
serious  complaint  by  the  shippers  of  some  other  place  on 
its  line.  This  irritating  and  troublesome  question  as  be- 
tween places  exists  on  many  lines  of  road. 

Representing,  as  I  do,  in  my  professional  relations,  a 
Canadian  railway  company  and  its  allied  American  com- 
panies on  the  western  side  of  the  boundary  line  between 
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Canada  and  the  United  States,  I  might  render  myself 
amenable  to  the  charge  of  "  unjust  discrimination  "  if  1 
omitted  to  say  anything  about  the  operation  of  this  act 
upon  the  transportation  over  these  lines  of  road  into  and 
through  Canadian  territory. 

As  I  have  already  stated,  the  Commission  has  ruled 
that  the  obligations  and  regulations  of  the  act  accompany 
all  property  carried  into  Canada  to  the  place  of  its  des- 
tination. This  was  decided  in  what  is  known  as  the 
"Buffalo  Coal  Case."  I  do  not  myself  believe  the  act 
so  intended.  And,  furthermore,  there  is  good  reason  for 
questioning  the  power  of  Congress  to  go  further  in  this 
class  of  legislation  in  respect  of  property  exported  to  an 
adjacent  foreign  country,  than  to  regulate  the  transporta- 
tion to  the  national  boundary  line.  However,  for  reasons 
of  policy,  the  question  of  the  power  of  Congress  was 
not  raised  by  the  railway  company  in  the  coal  case  referred 
to;  and  for  like  reasons  the  Canadian  company  I  repre- 
sent has  adopted  the  settled  policy  of  not  raising  the 
question  in  any  case  that  can  possibly  arise  under  the  act. 
The  company  concedes  the  applicability  of  all  the  pro- 
visions of  the  act  to  it  and  its  traffic,  precisely  to  the 
same  extent  as  if  Canada  were  one  of  the  states  of  the 
American  union. 

Respecting  the  transportation  of  property  through 
Canadian  territory,  between  places  in  the  United  States, 
the  act  is  explicit  ;  such  transportation  is  unquestionably 
under  the  law  from  the  place  of  shipment  to  the  place  of 
destination.  JSro  doubt  on  this  point  has  ever  been 
expressed  or  raised  by  this  company  ;  the  fact  has  been 
uniformly  conceded,  and  the  business  of  the  company  has 
been  conducted  accordingly. 

There  has,  however,  been  much  complaint  on  the  part 
of  the  exclusively  American  trunk  lines  against  this  com- 
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peting  route,  and  of  late  against  that  of  the  Canadian 
Pacific  Company.  The  publicly-expressed  ground  of 
these  complaints  has  generally  been  that  the  Canadian 
carriers  have,  in  some  imaginary  and  not  well-defined 
way,  an  advantage  of  the  American  competing  roads  for 
through  traffic  in  the  mere  fact  of  their  carrying  it  for  a 
part  of  the  distance  on  Canadian  territory.  Occasionally 
some  representative  of  this  antagonism  to  the  Canadian 
routes,  who  is  a  little  bolder  or  franker  than  the 
others,  openly  proclaims  what  I  believe  to  be  the  true 
explanation  of  the  complaints,  that  this  transportation 
through  Canada  should  be  stopped  in  order  that  the  Amer- 
ican lines  may  have  all  the  business.  This  ground  of 
objection  has,  at  least,  the  merit,  I  suspect,  of  being 
truthful. 

I  am  not  advised  that  the  Commission  has  encount- 
ered any  greater  obstacles,  or  experienced  any  more  diffi- 
culty, in  the  investigation  of  alleged  or  suspected  frauds 
upon  the  act  in  connection  with  this  transportation  through 
Canada,  than  it  has  in  the  investigation  of  like  charges 
and  suspicions  in  relation  to  transportation  by  the  exclu- 
sively American  lines.  If  it  has,  its  reports  fail  to  dis- 
close the  fact. 

You  must  pardon  me  for  adding  that,  while  not  pro- 
fessing positive  knowledge  in  the  matter,  yet  having  such 
relations  with  the  officers  and  heads  of  the  traffic  depart- 
ments of  one  of  these  Canadian  railways,  and  of  the 
American  roads  operated  in  connection  with  it,  as  afford 
me  an  opportunity  for  forming  a  reasonably  well-grounded 
opinion,  I  unhesitatingly  affirm  my  belief  that  no  one  of 
the  American  trunk  line  roads  has  been  more  free  of 
offense  under  this  act  than  the  line  which  includes  this 
Canadian  railway. 

The  long  and  short  haul  clause  of  this  act  was  very 
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unpopular  with  the  railway  companies  for  the  two  or 
three  first  years,  but  latterly  there  has  been  much  less 
complaint  against  it.  This  is  due,  mainly,  to  the  fact 
that  the  Commission  has  steadily  continued  to  widen  the 
door  of  relief  contained  in  the  phrase  u  under  substanti- 
ally similar  circumstances  and  conditions,"  until  nearly 
all,  if  not  all,  of  the  conditions  which  ever  make  it  desira- 
ble for  the  carrier  to  charge  a  higher  rate  for  the  shorter 
haul  than  for  the  longer  are  included  in  that  saving  phrase. 
It  is  held  to  include  competition  by  water,  competition 
by  rail  where  the  competing  road  is  not  subject  to  the 
Interstate  Commerce  Law  ;  and  the  Commission  has  inti- 
mated that  competition  by  a  railroad  which  is  under  the 
law  may,  in  some  circumstances,  probably,  justify  the 
higher  rate  for  the  shorter  haul. 

In  addition  to  these  objections  to  some  of  its  specific 
provisions,  the  act,  as  a  whole,  is,  I  think,  amenable  to 
the  criticism,  first,  of  unnecessary  vagueness,  and, 
second,  of  partiality  in  dealing  with  the  subject  of  its 
provisions. 

There  is  a  doubt  in  the  minds  of  many  as  to  whether 
the  Commission  has  not  now  the  power  to  prescribe  a  rate 
for  traffic  when  the  question  of  the  reasonableness  of  a 
rate  is  properly  before  it.  The  law  is  not  explicit.  I  do 
not  think  the  power  exists. 

It  is  a  question  which  is  pending  in  court,  but  not  yet 
decided,  whether  the  law  prohibits  a  carrier  from  extend- 
ing its  service  to  the  shippers  at  one  station  by  carting 
traffic  between  the  station  and  the  shipper's  place  of 
business,  while  not  rendering  the  same  service  at  another 
station  on  its  line — the  station  in  the  latter  place  being 
near  the  shipping  center,  and  in  the  former  a  long  dis- 
tance away. 

The  act  makes  no  attempt  to  define  the  circumstances 
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and  conditions  which  will  justify  the  charging  of  a  higher 
rate  for  a  short  haul  of  traffic  than  is  charged  for  a  longer 
haul  in  the  same  direction,  etc.  The  Commission  has  ex- 
perienced no  difficulty  in  finding  and  promulgating  in  its 
judgments  certain  general  rules,  as  I  have  stated  ;  and  if 
these  rules  coincide  with  the  legislative  intention,  they 
could  and  should  have  been  embodied  in  the  law.  Much 
controversy  and  a  good  deal  of  expense  would  have  been 
saved  by  it. 

The  act  is  uncertain  in  other  of  its  provisions. 

I  have  said  that  it  is  partial,  by  which  I  mean  that  it 
regards  mainly,  if  not  altogether,  the  interest  of  the  ship- 
per and  the  passenger ;  the  interest  of  the  carrier  is 
ignored,  on  the  mistaken  theory,  I  suppose,  that  the  rail- 
way companies  are  able  to  take  care  of  themselves  ;  while 
the  fact  is  that  they  need  protection  from  the  shipping 
public  and  from  each  other.  And  the  public  welfare 
requires  this  legislative  protection  of  the  railroads.  While 
low  rates  may  serve  one  or  more  interests  of  the  general 
public,  if  the  rates  are  suffered  to  go  below  a  certain 
point  it  means  partial  or  total  financial  ruin  to  the  rail- 
way companies.  Such  a  result  must  always  be  wide- 
spread in  its  effect.  Not  only  the  investor  in  railway 
stocks  and  securities  suffers  from  it,  but,  indirectly,  all 
the  business  interests  of  the  country  will  be  involved, 
and  must  feel  the  baneful  effect.  The  public  at  large  is 
much  more  interested  in  the  prosperity  of  these  artificial 
arteries  of  commerce  than  the  unthinking  are  accustomed 
to  suppose. 

I  have  already  intimated  certain  changes  which  I  think 
should  be  made  in  the  act.  Let  me  now  specify  them 
more  in  detail,  and  also  suggest  some  additional  pro- 
visions that  I  deem  important. 

First:    Amend  the  fifth  section  so  as  to  authorize 
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agreements  between  carriers  for  the  division  of  traffic; 
and  it  might  be  provided  that  such  agreements  should 
only  become  operative  on  approval  by  the  Commission. 
However,  I  see  no  reason  why  the  Commission  should 
have  the  power  of  rejecting  any  agreement,  except  for 
one  cause,  namely,  that  of  excessive  rates  provided  for 
in  it;  and,  as  I  assume  that  the  matter  of  rates  to  be 
charged  would  rarely,  if  ever,  be  dealt  with  in  the  agree- 
ment, the  Commission  would  have  very  little  to  do  in 
the  premises.  The  chief  object  of  filing  it  with  that  body 
would  be  to  give  publicity  to  it.  As  a  rule,  the  agree- 
ment would,  probably,  only  provide  for  stability  of  rates 
— such  rates  as  might  be,  from  time  to  time,  orally  or 
otherwise  settled  between  the  parties;  and  for  a  division 
of  the  traffic  of  a  place  or  district  between  the  parties,  in 
specified  proportions.  The  Commission  should  possess 
no  veto  power  in  respect  of  this.  If  any  agreement 
should  cover  a  tariff  of  rates,  the  approval  of  the  Com- 
mission should  be  required;  and,  beyond  this,  the 
Commission  might,  perhaps,  properly  exercise  a  negative 
power  respecting  any  part  of  an  agreement  which  should 
be  deemed  to  conflict  with  provisions  of  the  law.  To 
render  the  agreement  workable,  the  amendment  should 
also  authorize  the  parties  to  divert  traffic  from  one  line  to 
anothe.  so  that  the  percentages  of  the  traffic  alloted  to 
each  by  the  agreement  could  be  maintained  in  tonnage. 
The  law  should  also  give  a  speedy  and  sure  remedy  for 
violations  of  the  agreement,  by  summary  proceeding  in 
the  District  Court  of  the  United  States,  on  petition,  under 
a  practice  similar  to  the  former  bankruptcy  proceedings 
in  the  same  court.  A  common  law  suit,  as  for  breach  of 
contract,  with  its  delays  and  the  uncertainty  of  jury  trial, 
would  not  answer  the  purpose. 

If  it  should  be  thought  by  anyone  that  this  might 
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result  in  forcing  rates  up  to  an  uu reasonable  point  at 
places  of  railway  competition,  the  answer  is  found  in  other 
provisions  of  the  act  as  it  now  exists.  Rates  unreason- 
able in  themselves  are  expressly  prohibited  by  it.  Should 
rates  at  the  competing  place  be  deemed  unreasonable  with 
reference  to  the  rates  at  any  other  place  on  the  line,  there 
is  the  express  provision  of  the  act  against  such  discrim- 
ination between  places.  In  addition  to  these  provisions, 
which  abundantly  protect  both  shippers  and  places  against 
the  injustice  mentioned,  I  would,  as  I  have  said,  have 
the  law  so  amended  as  to  give  power  to  the  Commission 
to  fix  and  prescribe  rates,  which  should  be  presumptively 
reasonable,  both  as  against  the  carrier  and  the  public. 
This  would  afford  a  still  further  protection. 

In  this  connection,  I  quote  what  was  recently  said  by 
Hon.  Aldace  F.  Walker,  relative  to  traffic  division  agree- 
ments, before  a  committee  of  the  United  States  Senate. 
He  was  arguing  for  the  passage  of  a  bill  then  pending, 
giving  to  railway  companies  the  right  to  make  such 
agreements: 

tt*  *  *  *  fjie  qliestion  of  rates  in  this  country 
is  beyond  the  control  of  the  railroad  carriers.  It  is 
regulated  by  water  competition  to  a  very  great  extent  in 
all  parts  of  the  country — not  in  one  locality,  but  all  parts 
of  the  country.  In  the  second  place,  it  is  regulated  by 
the  competition  between  various  markets  and  between 
various  points  of  production  and  various  points  of  con- 
sumption— each  of  which  is  working  against  each  other 
in  all  directions — interlaced  throughout  the  land;  and 
unless  the  railroads  protect  their  own  patrons,  they  lose 
their  traffic.  So  that  it  is  necessary  for  them  to  meet  the 
exigencies  of  this  diverse  competition,  which  is  constantly 
in  force.  That  cannot  be  extinguished;  that  cannot  be 
eliminated  by  any  such  process  as  is  known  to  the  form 
of  agreement  contemplated  by  this  bill, 
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"As  u  the  matter  of  rates,  further,  it  is  not  necessarily 
an  advantage  to  the  public  to  have  the  lowest  possible 
rates.  A  rate  may  be  too  low  as  well  as  too  high.  It  is 
necessary  that  the  railroad  should  have  a  reasonable 
return  on  its  investment  and  for  its  services,  in  order 
that  it  may  pay  its  expenses,  in  order  that  it  may  be  safe 
for  passengers  and  traffic  to  pass  over  it,  in  order  that  it 
may  furnish  adequate  facilities,  in  order  that  it  may  ade- 
quately develop  the  country.  There  must  be  equality  of 
rates  as  between  people  who  are  competitors  with  each 
other.  Unstable  rates  embarrass  and  interfere  with  trade. 
Agreements  of  this  kind  are  in  direct  aid  of  the  general 
provisions  of  the  Interstate  Commerce  Law." 

Second:  Take  from  the  Commission  all  of  its  quasi- 
judicial  powers  and  functions,  except  that  of  fixing  and 
prescribing  rates — which  it  does  not  now  possess,  but 
should  have — and  perhaps  the  power  already  mentioned 
respecting  agreements  for  dividing  traffic,  and  charge  it 
simply  with  the  duty  of  supervision  of  the  carriers  in 
respect  of  the  law's  requirements — an  executive  function, 
merely.  It  should  be  required  to  institute  prosecutions 
for  offenses  under  the  law,  in  the  courts  of  the  United 
States  of  the  vicinage  of  the  offense.  Such  a  change  in 
the  act  would  make  the  Commission  an  efficient  body  for 
the  enforcement  of  the  act,  and  give  in  each  state  a  tri- 
bunal which  has  power  to  execute  its  judgments;  and  it 
would,  also,  strengthen  the  hands  of  the  Commission  in 
the  performance  of  its  duties,  by  securing  the  effective 
co-operation  and  aid  of  the  executive  officers  of  the  court. 
The  Commission,  on  this  plan,  should  have  power  to 
appoint  special  agents  to  represent  it  as  far  as  necessary 
in  investigating  the  practices  of  railway  companies  and 
detecting  violations  of  the  law.  The  territory  is  too  broad, 
the  carriers  too  numerous,  and  the  ramifications  of  the 
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carrying  business  too  extensive  to  render  it  possible  for 
the  Commission,  as  now  constituted  and  charged  with  its 
present  duties,  even  after  its  quasi- judicial  functions  have 
been  eliminated,-  to  adequately  enforce  the  law. 

Third  :  I  have  already  suggested  that  the  Commission 
should  have  the  power  of  fixing  and  prescribing  rates 
which  should  be  presumptively  reasonable  in  any  judicial 
proceeding  involving  the  matter.  I  have  -also  pointed 
out  how,  by  the  exercise  of  this  power,  the  Commission 
would  be  able  to  prevent  carriers  so  disposed  from  impos- 
ing unreasonable  rates  on  shippers  at  competitive  trans- 
portation points,  which  might  be  feared  under  an 
agreement  for  dividing  the  traffic  between  them.  If 
clothed  with  this  power,  the  Commission  would  be  able  to 
do  much  more  than  is  now  possible  for  it  to  do  towards 
removing  the  irritating  question  of  rates  between  different 
places  situated  on  separate  and  distinct  lines  of  railroad. 
It  should  be  expressly  authorized  to  fix  the  rates  at  any 
particular  place,  either  by  increasing  or  reducing  them, 
and  this  without  regard  to  the  long  and  short  haul  pro- 
vision of  the  act,  whenever  the  necessity  of  so  doing  in 
order  to  preserve  the  proper  relations  between  such  place 
and  another  place  on  a  different  line  of  road  should  seem 
to  the  Commission  to  warrant  it ;  and  an  advancement  of 
the  rates  should  be  authorized  whenever  existing  rates 
should  be  found  to  be  unremunerative  and  to  be  operat- 
ing injuriously  upon  a  competing  carrier.  I  am  aware 
that  this  suggestion  will  not  be  a  popular  one  with  the 
railroad  people,  but  I  am  fully  convinced  that  the  scheme, 
once  in  practical  operation,  would  prove  of  equal  value 
to  the  public  and  to  the  carrier. 

Mr.  Joseph  Nimmo,  Jr.,  in  a  recent  article  published 
in  the  Railway  Age,  disapproves  the  idea  of  conferring 
rate-making  powers  upon  the  Commission,  as  "  un-Jef- 
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fersonian,  un-American,  and  opposed  to  sound  principles 
of  public  policy."  Poor  Jefferson  !  His  name  is  often 
made  to  do  service  when  the  dictionary  fails  to  give  suf- 
ficiently indefinite  adjectives  to  express  the  feeling,  rather 
than  the  clear  ideas,  of  a  writer  or  speaker !  What  did 
Jefferson  know  of  modern  railroad  complications  and 
problems  ?  Things  have  changed  since  his  day  ;  and  life, 
in  all  of  its  aspects — political,  business  and  social — is  so 
different  in  this  republic  from  anything  in  his  experience, 
that  if  he  could  be  raised  from  the  dead  and  stand  once 
more  in  the  flesh  he  would  be  dumb  in  respect  of  matters 
about  which  his  professed  followers  so  flippantly  use  his 
great  name.  And  this  question  of  rate-making  is,  I  sus- 
pect, one  of  the  subjects  of  which  he  would  have  no 
opinion  to  express. 

It  is  not  quite  apparent  how  the  conferring  of  this 
rate-making  power  on  the  Commission,  in  the  terms  pro- 
posed, is  "  un-American."  The  legislatures  of  differ- 
ent  states  of  the  union  have  for  many  years  exercised  the 
power  to  the  extent  of  prescribing  a  maximum  rate  for 
passengers,  and  the  common  law  power  has  existed  in  the 
courts,  from  the  beginning  of  common  carriers,  to  deter- 
mine the  reasonableness  of  any  rate  made  for  freight  and 
passenger  traffic.  The  proposition  is  simply  to  give 
power  to  the  Commission  to  fix  rates  which  shall  he  prima 
facie  reasonable,  leaving  to  all  parties  interested  the  legal 
remedy  of  the  courts  to  correct  any  injustice  which  may 
result  from  the  Commission's  action. 

In  practice,  the  railway  carrier  under  such  a  law 
would  make  its  own  rates  in  the  first  instance,  as  at  pres- 
ent, and  the  function  of  the  Commission  would  only  be 
occasionally  called  into  operation — never,  except  in  cases 
where  its  power  might  be  invoked  by  some  competing 
carrier,  or  by  shippers.    Who  can  doubt  that  in  such 
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instances  more  satisfactory  results  would,  as  a  rule,  be 
secured  through  the  action  of  the  Commission,  both  to 
the  carriers  and  shippers,  than  could  be  expected  from  the 
verdict  of  a  jury  in  a  plenary  hearing  in  court  under  our 
present  system  of  jury  trials?  The  Commission  would 
possess  many  advantages  over  a  court  for  an  investigation 
of  the  facts  ;  and  there  is  every  reason  to  believe  that  its 
final  award  would  be  much  less  liable  to  be  influenced  by 
improper  considerations  or  undue  bias.  1  believe  that  in 
almost  every  case  the  award  of  the  Commission  in  the 
premises  would  be  submitted  to  by  all  the  parties  without 
further  contention. 

I  am  unable  to  appreciate  in  what  respect  this  plan 
violates  "sound  principles  of  public  policy."  On  the 
contrary,  it  seems  to  me  to  be  entirely  in  harmony  with 
the  fundamental  principles  of  public  policy  on  which  the 
Interstate  Commerce  Act,  and  a  large  number  of  state 
laws  in  regulation  of  railway  traffic,  are  based. 

Mr.  Walker,  from  whose  remarks  before  a  committee 
of  Congress  I  have  already  quoted  on  another  point,  has 
recently  expressed  himself  as  follows  : 

"  Railway  rates  are  rates  of  the  railway  system,  not 
rates  of  the  individual  lines. 

"  So  widely  is  this  true  that  it  is  almost  impossible  to 
find  a  railway  rate  which  does  not  affect  or  is  not  affected 
by  other  rates  on  other  lines.  It  is  not  alone  a  competi- 
tion of  carriers  which  is  involved,  but  of  markets,  of  pro- 
ducing regions,  of  consuming  districts,  of  buying  and  of 
selling,  of  industries  and  of  distributing  points,  of  states 
and  of  foreign  nations.  This  fact  is  seen  on  every  hand. 
The  mutual  relation  between  rates  from  Chicago  to  New 
York  with  those  from  every  other  point  in  the  western 
states  to  every  point  on  the  Atlantic  seaboard  has  long 
been  recognized.    The  same  thing  is  equally  true  in  every 
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part  of  the  country.  No  freight  agent  can  tamper  with  a 
rate  on  his  own  line  without  affecting  shippers  by  some 
other  line,  and  thus  opening  the  door  for  broad  demands 
for  relief  and  for  active  measures  of  retaliation.  The 
adjustment  of  tariffs  involves  a  reciprocity  of  rights  and 
duties." 

"The  questions  in  dispute  in  respect  to  railway  rates 
to-day  are  those  concerning  relative  rates.  They  affect 
the  standing  of  individuals  and  of  communities  in  their 
struggle  for  life.  Usually  a  false  adjustment  is  as  easily 
remedied  by  an  advance  at  one  point  as  by  a  reduction  at 
another;  yet  how  seldom  do  we  hear  of  freight  agents 
consenting  to  such  relief.  To  bring  order  out  of  this 
chaos  requires  the  concentration,  not  the  dissemination, 
of  power.  And  such  concentration  is  sure  to  come.  If 
it  is  not  afforded  by  the  railroads  themselves,  it  will  be 
asserted  by  the  government. 

"  Under  these  circumstances  the  duty  of  railway  man- 
agements seems  obvious.  It  clearly  lies  in  the  employ- 
ment of  co-operative  methods  with  ever  widening  and 
broadening  powers.  This  result  is  compelled  by  the 
logic  of  the  situation.  Related  interests  can  only  be 
treated  through  united  action." 

I  will  only  add  that  the  "united  action"  of  railway 
companies  for  the  accomplishment  of  the  desirable  end 
so  well  stated  by  Mr.  Walker  will  not,  in  my  opinion,  be 
realized  in  anything  like  the  degree  that  it  should  be, 
even  if  the  law  confers  upon  them  plenary  power  in  the 
matter,  and  that,  therefore,  relief  must  be  sought  through 
the  Commission  and  the  courts,  by  amending  the  act  as 
I  have  suggested. 

Fourth:  As  to  the  changes  in  the  act  that  are  desir- 
able in  respect  of  the  Canadian  lines  of  transportation. 

There  is  at  least  one  bill  now  pending  in  the  lower 
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House  of  Congress,  which  provides  that  the  Canadian 
railway  company  shall  procure  a  license  from  the  Com- 
mission for  carrying  this  traffic;  and  it  has  been  urged, 
also,  that  the  company  should  give  a  bond  to  faithfully 
observe  the  law.  The  bill  referred  to  provides  that  the 
license  and  the  right  to  continue  the  business  shall  be 
suspended  as  a  penalty  for  any  violation  of  the  law.  The 
license  would  not  seem  to  me  objectionable,  but  the  sus- 
pension provision  is  too  severe.  No  such  fatal  penalty 
is  provided  for  violations  of  the  act  by  the  American 
railroad  company.  What  reason  is  there  for  imposing  it 
upon  a  Canadian  railway  company  which  does  not  equally 
apply  to  the  American  company  ? 

Whether  the  bond  would  be  objectionable  or  not  de- 
pends on  its  conditions.  If  the  condition  were  that  the 
Canadian  carrier,  or  its  officers  and  agents,  would 
promptly  respond  to  any  process  lawfully  issued  by  the 
Commission,  or  any  court  of  the  United  States,  by 
appearance,  and  would  produce  all  books  and  papers  per- 
taining to  its  business  of  transportation  under  the  law, 
when  required  so  to  do;  that  it  and  its  officers  and  agents 
would  at  all  times  hold  themselves  subject  to  examination 
by  the  Commission,  or  any  other  tribunal  charged  with 
such  duty  by  the  law,  at  any  place  within  the  United 
States,  in  respect  of  said  business;  and  that  it  and  its 
officers  and  agents  would  promptly  obey  any  process 
issued  and  perform  any  and  all  lawful  orders  or  decrees 
that  might  be  made  against  it  or  them,  by  the  Commis- 
sion or  by  any  court  of  the  United  States,  in  respect  of 
any  matter  or  thing  arising  under  the  act,  I  think  it  would 
be  unobjectionable.  Or,  if  these  same  conditions  were 
embodied  in  the  proposed  license — if  a  license  is  required 
— and  the  license  should  be  made  revocable  for  failure  to 
fulfil  them,  the  Canadian  carriers  could  not  complain. 
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In  this  way  the  Canadian  roads  and  those  who  operate 
them  might  be  brought  as  fully  under  the  surveillance  of 
the  executive  functionaries  of  the  law,  and  made  as 
amenable  to  judicial  proceedings  in  enforcement  of  it,  as 
any  American  railway  and  its  officers  and  agents  now  are. 
This  should  satisfy  the  complaints  against  the  Canadian 
roads  on  the  part  of  those  who  profess  a  desire  only  to 
subject  these  roads  to  the  Interstate  Commerce  Act. 

But  to  a  bond  with  a  large  money  penalty  conditioned 
on  a  strict  observance  of  the  law,  there  is  the  same  objec- 
tion that  I  have  pointed  out  respecting  the  suspension  of 
the  license.  It  is  too  severe.  The  effect  would  be  to 
tie  the  Canadian  lines  hand  and  foot,  while  the  American 
lines  run  off  with  all  the  traffic.  The  latter  could  disre- 
gard the  law  with  comparative  impunity,  while  the  former 
would  have  to  face  the  death  penalty.  Surely  that  would 
not  be  equality  before  the  law,  which  is  one  of  the  proud 
maxims  of  our  American  jurisprudence.  Either  alto- 
gether prohibit  this  Canadian  transportation  of  American 
traffic,  or  subject  the  Canadian  carrier  to  no  greater  or 
different  rule  of  liability  in  respect  of  it  than  the  Ameri- 
can carrier  is  subject  to.  To  do  the  former  would  not  be 
creditable  to  the  government  of  the  United  States,  nor 
in  the  interest  of  its  people. 

But  if  a  license  is  to  be  imposed  upon  the  Canadian 
carrier,  why  not  also  require  it  of  all  American  carriers, 
with  like  conditions  embodied  in  it  as  to  each  ? 

There  would  be  some  advantage  in  requiring  all  rail- 
way companies  that  are  subject  to  the  act  to  be  licensed 
by  the  government  as  a  condition  of  their  engaging  in 
the  business.  In  this  way,  if  the  license  were  issued  by 
the  Commission,  that  body  would  always  have  in  its 
records  a  correct  list  of  the  carriers  which  recognize  and 
admit  their  amenability  to  the  law  and  their  obligations 
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under  it.  If  the  license  would  answer  any  good  purpose 
in  respect  of  the  Canadian  carriers  engaged  in  this  busi- 
ness, it  would  answer  a  similar  purpose,  in  kind,  with  the 
American  carriers.  The  conditions  as  to  suspension  ot 
the  license,  as  a  penalty  for  failure  to  promptly  respond 
to  citations  for  investigation  of  the  business  of  the  car- 
rier, or  for  refusal  to  comply  with  lawful  orders  of  the 
Commission  or  court,  etc.,  would  afford  an  additional 
and  cogent  motive  to  railway  managers  for  observing  the 
law's  requirements. 

Fifth:  Although  the  suggestion  seems  almost  hopeless, 
I  would  be  unfaithful  to  my  own  convictions  of  what 
ought  to  be  done  if  I  failed  to  say  that  the  act  should  make 
it  an  offense  for  employes  of  any  railway  company  en- 
gaged in  this  transportation  to  do  any  act,  either  individ- 
ually or  in  combination,  to  impede  or  obstruct  such  trans- 
portation, not,  of  course,  including  the  abandonment  of 
the  service  by  employes.  The  privilege  of  retirement 
from  the  service,  even  in  violation  of  their  contract, 
should  not  be  made  an  offense;  but  when  they  go  further 
than  this,  and  take  possession  of  the  property  of  the 
company  and  prevent  others  from  doing  the  work  which 
they  refuse  to  do,  except  on  terms  imposed  by  themselves, 
as  they  have  repeatedly  done  in  the  past,  the  law  should 
take  a  hand  in  the  matter.  Such  a  state  of  things  is 
intolerable  in  any  country  professing  to  be  governed  by 
law.  It  is,  in  fact,  the  very  worst  possible  kind  of 
tyranny — the  tyranny  of  an  irresponsible  mob.  To  say 
nothing  of  the  rights  of  a  railway  company  to  control 
and  operate  its  own  property,  under  the  law — for  which 
rights  the  public  at  large  have,  hitherto,  at  times,  seemed 
to  me  to  manifest  too  little  regard — the  great  producing, 
manufacturing,  mercantile,  shipping  and  traveling  public 
are  entitled  to  protection  from  the  injurious  effect  of  such 
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lawless  brigand  methods  of  railway  employes.  And  I 
am  convinced  that  the  time  will  come  when  this  public 
will  demand  protection  from  the  pecuniary  loss  and  great 
inconvenience  to  themselves  which  these  methods  have 
heretofore  created,  and  are  sure  to  create,  in  increasing 
ratio,  in  the  future — and  in  the  near  future,  too,  I  fear. 
The  demand  will  be  made  whenever  the  pockets  of  the 
general  public  sufficiently  feel  the  loss  from  these  dis- 
turbances, and  then  remedial  legislation  may  be  expected, 
if  called  for  by  a  sufficiently  large  majority  of  the  voting 
public.  Then  the  lawmakers  who  cannot  now  see  any 
necessity  for  action  will  vie  with  each  other  in  enthus- 
iastic efforts  for  a  legal  remedy.  If  the  average  member 
of  Congress,  or  of  the  state  legislature,  ever  gets  ahead 
of  the  voters  of  his  district  in  any  reform  measure  of 
legislation,  it  is  by  mistake.  His  highest  ambition  is 
always  to  satisfactorily  represent  the  majority — right  or 
wrong.  His  own  individuality,  mental  and  moral,  is  lost 
or  merged  in  that  of  his  constituency,  or  the  part  of  his 
constituency  which  he  fears  most. 

I  sympathize  with  these  employes  in  all  their  just 
demands,  but  not  in  their  lawless  and  violent  methods  of 
enforcing  them. 

I  believe  this  act  to  4 'regulate  commerce  among  the 
states  and  between  the  United  States  and  foreign  coun- 
tries "  to  be  a  step  in  the  right  direction;  that  it  has 
already  accomplished  a  substantial  good,  both  to  the 
public  and  to  the  railway  companies,  and  that  it  only 
needs  to  be  amended  in  the  particulars  which  I  have 
indicated  to  make  it  of  inestimable  value  to  the  country. 
But  in  doing  this  work  the  Congress  of  the  United  States 
must  realize  the  fact  that  there  is  a  railway  side  to  the 
matters  with  which  the  act  deals,  and  that  this  railway 
side  is  equally  worthy  of  the  law's  consideration  and 
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protection  with  that  of  the  so-called  public  interest;  that 
it  must,  in  fact,  be  protected  in  the  interest  of  that  very 
public  for  which  the  average  congressman  has  always 
such  sleepless  concern. 

For  instance,  as  rates  may  be  too  high — higher  than 
necessary  to  realize  a  reasonable  profit  to  the  railway 
company — so,  also,  they  may  be  too  low^ — so  low  as  not 
only  to  deprive  the  company  of  such  reasonable  profit, 
but  to  injure  the  public  by  rendering  the  company  unable 
to  afford  safe  and  efficient  service.  As  the  first  results 
in  injustice  to  the  public,  and  should  be  prevented,  so  the 
second  results  in  injustice  to  the  proprietors  of  the  rail- 
road, and  may  also  include  the  public;  and  whenever  the 
cause  is  a  preventable  one,  and  suitable  for  legal  relief, 
the  law  should  render  its  aid.  There  are  such  preventable 
causes  of  unreasonably  low  rates.  For  instance,  no  rail- 
way company  should  be  allowed  to  make  and  maintain  a 
rate  on  traffic,  at  a  competing  place  on  its  line,  which 
does  not  in  itself  pay  a  reasonable  profit  for  the  actual 
service  rendered,  because  it  happens  to  be  financially 
strong  enough  to  endure  the  loss,  or  is  reckless  enough 
to  suffer  it,  for  no  other  reason  than  that  of  a  desire  to 
work  the  injury,  or,  perhaps,  ruin,  of  a  rival  company. 
As  I  have  before  said,  there  is  a  large  public  interested 
in  the  continuance  and  prosperity  of  every  railroad  on 
this  continent,  aside  from  its  share  and  security  holders, 
and  they  are  entitled  to  the  protection  of  the  law  from 
this  refined  species  of  vandalism,  even  though  the  pro- 
prietors of  the  railroad  be  deemed  to  have  no  rights  which 
the  law  should  respect  or  protect. 

There  must  also  be  a  compromise  between  the  rule  of 
impartial  justice  to  shippers  and  that  of  justice  to  the 
railway  company.  Perfect  equality  between  the  shippers 
of  one  place,  as  between  those  of  different  places  on  the 
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line  of  a  railroad,  either  in  respect  of  facilities  afforded 
or  services  rendered,  is  often  impossible,  without  incur- 
ring an  expense  which  the  railway  company  cannot  afford. 
A  large  volume  of  traffic  at  one  place,  or  from  one 
shipper,  will  sustain,  and  therefore  justify,  the  company 
in  making  investments  in  facilities  for  handling  it  to  the 
advantage  of  the  place  or  shipper,  which  the  company 
cannot  afford  to  extend  to  another  place  or  shipper  whose 
traffic  is  small.  Within  limits,  and  under  properly 
guarded  restrictions,  I  think  such  discrimination  should 
be  expressly  allowed.  The  interest  of  the  carrier  must 
be  considered  and  given  due  weight  here.  The  peanut 
business  of  a  small  town  should  not  be  placed,  in  all 
respects,  on  a  par  with  the  business  of  a  great  manufac- 
turing or  mercantile  city;  nor  should  such  petty  business 
be  fostered  at  the  expense  of  the  carrier.  Require  the 
carrier  to  do,  in  every  case,  onl}r  what  is  reasonable 
under  the  circumstances,  and  in  considering  the  circum- 
stances a  due  regard  should  be  had  for  the  interests  of 
the  carrier. 

Finally,  make  it  a  high  crime  for  an  officer,  employe 
or  agent  of  any  railway  company  engaged  in  transporta- 
tion under  this  act,  to  be  involved  or  interested,  either 
directly  or  indirectly,  in  speculation  in  its  stocks  or 
securities.  Such  a  law,  rigidly  enforced,  I  think,  would 
be  a  great  help  in  securing  stability  in  the  freight  and 
passenger  rates  of  the  railways  of  this  country. 


THE   INTERSTATE   COMMERCE   ACT   FROM  THE 
SHIPPERS'  STANDPOINT. 


BY  JAMES  T.  SHAW. 


I  chanced  to  meet  your  secretary  a  few  weeks  ago, 
and  we  happened  to  touch  on  the  Interstate  Commerce 
question  during  the  course  of  our  conversation.  The 
genial  secretary,  1  find,  keeps  his  ears  open,  and  when 
he  hears  any  fish  in  his  net  he  lands  them.  I  do  not 
pretend  to  have  any  great  knowledge  of  the  Interstate 
Commerce  Law.  In  fact,  I  have  never  read  it  through. 
I  am  present  at  this  gathering,  then,  rather  to  learn  than 
to  instruct.  We  have  the  promise  of  hearing  from  the 
statistician  of  the  Commission  relative  to  the  government 
view  of  the  question,  and  from  Mr.  Meddaugh  relative  to 
the  railroad  and  legal  side.  This  leaves,  then,  a  nar- 
row, intermediate  view  for  me  to  present  to  you,  and  I 
have  been  asked  only  to  state  how  I  look  upon  this  law  as 
it  affects  my  own  personal  business,  that  is,  as  a  shipper 
of  grain.  This  will  therefore  tie  me  down  to  a  purely 
selfish  basis,  and  it  is  only  with  this  understanding  that  I 
have  consented  to  address  you.  The  broad  question  of 
the  right  of  the  government  to  undertake  to  regulate  the 
enormous  railroad  interests,  and  the  various  legal  com- 
plications sure  to  arise  I  shall  not  attempt  in  any  way  to 
discuss.  I  will  state,  then,  at  the  beginning  that  from 
this  personal,  selfish  standpoint,  I  am  heartily  in  favor  of 
the  Interstate  Commerce  Law.  It  may  not  yet  meet  all 
the  requirements  needed,  but  when  we  consider  the  vast 


THE  INTERSTATE  COMMERCE  ACT.  129 

interests  affected,  not  alone  among  the  mass  of  conflict- 
ing railroad  interests  pulling  in  different  directions,  but 
also  among  the  cities  and  towns  affected  favorably  or  ad- 
versely on  account  of  the  geographical  situations,  we  must 
acknowledge  that  this  young  offspring  is  of  pretty  vigor- 
ous stock,  and  a  sturdy  young  law  destined  to  wield  a 
vast  influence,  if  properly  handled.  As  I  stated  above, 
I  am  a  grain  shipper,  representing  the  firm  of  J.  S.  Lap- 
ham  &  Co.,  Detroit.  I  have  been  in  this  business  since 
1879,  having  had,  therefore,  some  years  of  experience 
before  this  law  went  into  effect,  and  some  years  with  the 
law  in  force.  I  have  been  brought  into  almost  daily  con- 
tact with  the  representatives  of  the  freight  departments  of 
the  different  lines  leading  into  and  out  from  Detroit. 
There  may  be  other  grain  shippers  in  Detroit  who  do 
more  than  we  do.  We  do  certainly  a  fair  average  busi- 
ness in  our  line,  and  should  therefore  represent  the  aver- 
age grain  shipper  from  Detroit.  You  ask,  then  :  < 4  What 
do  you  do  now  which  you  didn't  do  before  the  Interstate 
Law  %  What  did  you  do  before  the  Interstate  Law  which 
you  do  not  do  now,  and  in  general  how  does  it  affect 
your  business  V  I  answer  as  follows  :  Before  this  law 
went  into  effect  every  shipper  had  special  rates  from  his 
usual  shipping  point  to  almost  every  place  to  which  he 
shipped  where  there  was  any  competition,  and  in  many 
places  where  there  was  none.  Almost  every  country 
dealer  had  a  special  rate  to  his  nearest  market  anyway,  if 
not  to  more  remote  ones.  No  one  ever  pretended  to  ship 
at  tariff  rates,  in  any  amount  at  least.  Tariffs  were  made 
only  to  break.  General  freight  agents  met  to  make 
ironclad  agreements,  and  each  one  then  hastened  to  wire 
his  sub-agents  to  contract  all  they  could  before  he  should 
sign  the  schedule.  Notice  would  be  given  of  an  advance 
in  the  tariff,  to  take  effect  at  some  given  near  date  ;  but 
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before  this  date  came  around  contracts  would  be  made 
with  favored  shippers  for  an  amount  which  would  take 
them  weeks  to  fill.  Tonnage,  tonnage,  tonnage,  was  the 
great  desideratum.  It  required  the  pretty  close  attention 
of  one  good  clerk  to  make  up  rebate  claims  monthly  to 
the  different  lines  over  which  one  shipped.  These  claims 
were  the  bete  noir  of  every  one  in  the  office.  It 
required  more  patience  than  most  of  us  possess  to  wait 
for  our  profits,  which  were  tied  up  in  rebates,  and  I  have 
known  firms  not  so  well  fixed  financially  as  we  are  to  be 
actually  embarrassed  from  such  delays  in  settlements 
with  the  different  lines.  This,  too,  is  only  presenting  the 
shippers'  side  of  the  story.  Think  of  the  amount  of 
extra  labor  required  by  the  railroad  companies  to  check 
up  all  these  claims.  Added  to  all  this  was  the  continual 
uncertainty  as  to  whether  one's  neighbor  was  not  getting 
a  little  lower  rate  than  you  were.  One  had  to  "  stand 
in  "  with  the  freight  agents — to  be  on  the  lookout  every 
moment  ;  we  could  hardly  tell  whether  we  had  an  estab- 
lished trade  at  all.  Customers  who  always  traded  with 
us  when  they  could,  would  occasionally  wire  or  write  us 
as  follows:  "Your  neighbor  is  offering  wheat  at  two 
cents  below  you  ;  we  don't  want  to  trade  with  them  ;  why 
can't  you  do  as  well  ? "  Of  course  everyone  connected 
with  the  railroad,  from  the  president  down,  would  deny 
any  cut ;  would  say  that  if  anyone  had  a  cut,  we  cer- 
tainly, etc.,  etc.  But  the  fact  remained,  and  no  amount 
of  denial  could  change  it.  We  doubtless  had  as  low 
rates  as  anyone  else  in  Detroit.  It  was  necessary,  of 
course,  to  have  the  confidence  of  the  railroad  officials  to 
secure  these  cuts,  and  one  had  to  be  discreet  and  silent 
regarding  them.  Scarcely  a  week  passed  but  some  Mr. 
Smith,  of  Jonesville,  came  into  our  office  and  asked  our 
advice  and  influence  with  the  freight  agent  of  his  rail- 
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road,  declaring  that  Mr.  Jones,  from  Smithville,  a  rival 
buyer  on  another  railroad,  three  to  ten  miles  distant,  was 
drawing  the  wheat  from  farmers  near  to  his  station,  and 
must,  of  course,  be  getting  a  cut  rate.  The  natural  and 
only  result  of  such  a  system  was  to  unsettle  trade.  If  a 
general  cut  below  tariff  was  to  be  gotten,  the  leading 
Chicago  shippers  were  the  first  to  get  it.  When  they  had 
sold  to  eastern  dealers  all  they  would  buy,  the  cut  was 
extended  to  Detroit,  and  the  freight  agents  would  then 
wonder  why  we  couldn't  ship  more.  The  whole  system 
was  a  pernicious  one.  The  question  immediately  pre- 
sents itself  to  you,  "  Does  the  present  law  maintain  an 
equality  of  rates  to  all  ?  "  < <  Is  the  law  obeyed  ? "  "Are 
its  provisions  carried  out?  "  I  can  answer  both  yes  and 
no  to  all  of  them.  Generally  speaking,  tariff  rates  are 
maintained.  The  thousand  and  one  shippers  at  all  inter- 
ior points  have  their  tariffs,  know  what  rates  to  depend 
upon,  :  d  I  firmly  believe  are  better  satisfied  than  when 
they  were  getting  rebates  themselves  and  knew  that 
every  one  else  was.  At  any  rate  the  Messrs.  Smith,  from 
Jonesville,  and  the  Messrs.  Jones,  from  Smithville,  must 
confine  their  laments  to  their  own  family  circle  ;  we  hear 
no  more  of  it.  I  shall  not  pretend  to  deny  that  cut  rates 
have  been  given,  and  are  being  given,  probably  every  day. 
The  Standard  Oil  Trust  ;  the  Provision  Crowd  ;  the  large 
grain  shippers  at  different  large  centers  have  undoubtedly 
enjoyed  lower  rates  than  the  rest  of  the  world.  In  fact 
the  world  in  general  seem  to  understand  that  such  is  the 
case.  Of  course,  I  cannot  prove  it.  The  Interstate 
Commission  itself  has  tried  to  prove  it,  but  failed. 
"Guilty,  but  not  proven-'  should  have  been  the  verdict. 
It  is  a  question  in  my  own  mind  whether  it  is  not  right 
that  the  Standard  Oil  Company,  furnishing  its  own  tank 
cars,  doing  its  own  loading,  and  the  provision  companies 
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furnishing  their*  own  refrigerator  cars,  and  loading  them 
themselves  in  large  numbers  at  their  own  warehouses,  are 
not  entitled  to  some  consideration  for  such  ownership  and 
labor.  If  I  were  running  a  railroad,  I  should  certainly 
wish  to  give  such  business  the  preference,  even  at  a  sac- 
rifice in  freight  tariff.  I  am  told  that  this  question  has 
been  settled  by  allowing  the  railroads  to  pay  the  com- 
panies owning  cars  a  maximum  mileage.  I  do  know  that 
rebates  have  been  given  on  certain  grain  shipments  dur- 
ing the  life  of  this  law .  This  is  fact,  and  not  supposition. 
As  a  supporter  of  the  principles  of  the  Interstate  Law,  I 
deplore  this  infraction  just  as  much,  whether  I  have  been 
a  participant  in  such  cut  rates  or  not.  But  I  do 
maintain,  and  firmly  believe  that  out  of  every  1,000 
shipments  made  since  the  law  went  into  effect,  999 
have  been  made  at  tariff  rates,  equal  and  open  to  all,  big 
or  little,  rich  or  poor.  If  this  statement  is  correct,  as  I 
believe  it  is,  has  not  a  great  good  been  already  accom- 
plished, and  cannot  much  more  good  be  done  by  perfect- 
ing the  law,  and  giving  the  Commission  power  to  carry 
out  its  provisions?  Should  there  chance  to  be  a  railroad 
man  here,  let  him  not  think  that  we1  are  not  open  to  cut 
freights  when  they  are  going. 

To  return  again  to  my  own  business.  I  am  confident 
that  we  have  occasionally  lost  considerable  business  by 
not  being  able  to  "dicker"  with  the  railroads  for  cut  rates 
on  round  lots  on  special  occasions,  but  I  am  also  confident 
that  our  general  distributing  business  has  been  increased 
to  an  equal  extent,  and  is  better  all-the-year-round  trade 
than  the  occasional  large  lots.  Our  average  daily  ship- 
ments in  car  lots  for  the  past  few  years  will  equal  ten 
cars  for  every  business  day.  We  buy  from  at  least  one 
hundred  points  in  Michigan,  Indiana,  and  Illinois,  and 
sell  to  two  or  three  hundred  points  east,  our  freight  being 
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carried  by  many  lines,  over  many  roads.  If  we  shipped 
the  same  number  of  cars  from  Detroit  to  any  one  or  two 
points  east,  we  could  doubtless  obtain  some  concessions 
in  rates,  if  any  were  possible,  when  we  could  not  do  so 
when  shipping  from  many  western  points  to  many  eastern 
points  in  smaller  amounts,  and  over  various  lines.  I  am 
aware  that  many  cities  which  were  formerly  prominent 
grain  centers  are  now  practically  cut  off.  Such  especially 
is  Indianapolis;  Peoria  partially  so.  One  of  the  largest 
car  lot  interior  grain  shippers  I  ever  knew  had  their 
headquarters  at  Indianapolis  previous  to  the  Interstate 
Law.  The  same  might  be  said  of  the  Indianapolis  pro- 
vision trade,  although  I  believe  other  causes  have  assisted 
in  moving  the  provision  trade  center  further  west. 
Indianapolis  now  is  barely  known  as  a  grain  market. 
This  is  only  a  sample  of  what  injury  has  been  done  to 
many  places  on  account  of  their  geographical  situation. 
Without  doubt  many  places  have  been  adversely  affected, 
but  no  law  could  be  framed  giving  absolute  equity  to 
everyone  everywhere.  Neither  do  I  maintain  or  believe 
that  the  law  is  perfect.  Those  who  know  the  most  about 
it  may  approve  of  it  the  least.  I  know  that  the  Com- 
mission has  been  buried,  so  to  speak,  by  complaints  of 
seeming  injustice  done  to  people  and  places,  some  fancied, 
many  real.  The  Americans  are  a  progressive  people. 
If  they  find  this  law  is  an  unjust  one,  they  will  certainly 
root  it  out  of  the  land.  But  if  they  decide  that,  taking 
it  all  in  all,  it  is  better  for  them  than  the  situation  before 
there  was  such  a  law,  they  will  strengthen  it  where  they 
consider  it  weak;  extend  it  where  it  seems  lacking;  put 
men  in  the  Commission  able  to  employ  wisely  the  great 
power  intrusted  to  them,  and  in  fine  bring  the  law  to  as 
perfect  a  conclusion  as  the  world's  diversified  interests 
will  admit.    I  must  say  that  on  general  principles  I  am 
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opposed  to  the  growing  tendency  of  "over  legislation." 
There  is  too  much  of  it,  not  only  in  our  state,  but  the 
National  Congress.  But  speaking  purely  for  myself  and 
my  business  I  repeat,  I  am  in  favor  of  the  interstate  law. 

DISCUSSION. 

Mr.  Thomas  G.  Craig,  President  of  the  Detroit  Board 
of  Trade :  It  may  be  laid  down  as  a  general  rule  that  all 
laws  interfering  with  the  free  and  unrestricted  course  of 
trade  are  vicious  in  their  tendency.  In  feudal  times  the 
noble  barons  levied  tribute  on  every  traveller  and  trading 
caravan  that  crossed  their  boundaries,  so  that  before 
arrival  at  its  destination,  every  article  of  merchandise 
was  increased  in  cost  many  times  above  its  original  value. 
In  some  ancient  states,  laws  forbidding  the  taking  of 
interest  or  usury  were  enacted,  the  result  being  to 
confine  money  lending  to  sharks,  who  exacted  a  hundred 
per  cent,  a  month.  Other  rulers  thought  to  make  money 
more  plenty  by  clipping  the  coin,  as  their  worthy  suc- 
cessors in  the  present  Congress  propose  to  do.  Endless 
taxes  were  levied  on  almost  every  business  transaction, 
until  finally  Adam  Smith  and  the  later  political  econo- 
mists tried  to  teach  people  the  folly  of  all  such  legislation 
and  that  the  wisest  plan  was  to  allow  the  inevitable  law 
of  supply  and  demand  to  govern  all  business  transactions. 

But  to-day  there  seems  to  be  a  reaction  in  this  free 
Republic  (which  ought  to  hold  the  most  advanced  posi- 
tion) against  the  profound  teachings  of  the  science  of 
political  economy.  Men  like  David  A.  Wells,  who  have 
spent  their  lives  in  the  study  of  economic  questions,  are 
stigmatized  as  "the  doctors1'  and  the  walking  delegate 
of  some  labor  organization  with  possibly  means  enough 
to  keep  him  out  of  the  gutter,  advocates  government 
regulation  of  everything  from  the  price  of  bread  to  the 
daily  hours  of  labor. 
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For  the  past  hundred  years  we  have  been  trying  to 
build  up  a  model  republic  wherein,  order  being  preserved, 
the  hand  of  government  beyond  this  should  scarcely  be 
felt.  But  those  wiseacres  fresh  from  the  dunghill  or  the 
salubrian  atmosphere  of  Herr  Host's  saloon  are  preach- 
ing doctrines  that  if  carried  out  would  in  ten  years  land 
the  country  in  absolute  despotism. 

A  favorite  idea  of  this  species  of  orators  and  news- 
paper scribblers,  is  to  improve  on  the  conditions  imposed 
by  the  Almighty  (who  created  men  of  various  capacities, 
both  physically  and  intellectually),  and  having  made  an 
equal  distribution  of  the  savings  of  the  thrifty  among  the 
unthrifty  to  prevent  those  having  superior  capacity  or 
foresight  from  earning  or  accumulating  more  than  the 
laziest  or  least  competent.  They  expect  to  regulate  inter- 
est by  law,  to  create  money  out  of  nothing  by  mere  act 
of  Congress,  in  fine  to  lift  themselves  in  a  bushel  basket 
with  the  inevitable  result,  as  we  all  know,  of  their  feet 
going  through  the  bottom. 

Railways,  like  all  corporations,  sometimes  have  pretty 
small  souls,  and,  like  a  good  many  of  us,  get  all  they  can. 

But  railways  have  built  up  the  country  in  fifty  years 
such  as  it  would  not  be  for  five  hundred  years  without 
them.  To  those  who  have  invested  their  money  in  rail- 
way enterprises  some  consideration  is  therefore  due,  and 
no  just  man  and  true  patriot  should  advocate  arbitrary 
measures  against  this  class  of  property.  A  few  years 
ago  certain  railway  managers,  in  order  to  avoid  bank- 
ruptcy which  dire  competition  threatened,  were  compelled 
to  resort  to  a  system  of  pooling  or  combination  to  main- 
tain rates  at  anywhere  near  a  paying  point.  This  created 
so  much  opposition  that  one  Reagan  (presumably  of  Irish 
extraction,  as  most  of  the  trouble  in  this  world  arises  in 
Ireland,)  introduced  a  bill  defining  the  manner  in  which 
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railway  corporations  should  do  business.  His  bill  was 
passed,  being  amended  in  the  interest  of  the  companies 
by  one  Cullom  (also  presumably  of  Irish  extraction,  as 
the  only  way  to  repress  one  Irishman  is  to  set  another  to 
lighting  him).  The  result  is  the  present  Interstate  Com- 
merce Bill,  whose  principal  object  seems  to  be  to  allow 
the  proprietor  of  a  peanut  stand  to  do  business  at  the 
same  rates  of  freight  as  the  wholesale  dealer,  the  retail 
butcher  on  a  par  with  Armour's  immense  establishment. 
It  also  has  resulted  in  the  collection  of  some  statistics 
that  few  read,  though  many  copies  are  printed,  and  affords 
an  asylum  for  decrepit  politicians  whose  principal  busi- 
ness is  to  bulldoze  Board  of  Trade  men  and  to  assume  to 
themselves  authority  that  the  Supreme  Court  declares  to 
be  ridiculous. 

When  the  laws  of  this  country  succeed  in  destroying 
competition  and  refusing  to  capital  a  fair  remuneration, 
then  business  will  languish,  bankruptcy  will  be  wide- 
spread, disorder  and  riot  prevail.  This  seems  to  be  the 
present  tendency,  and  the  next  year  or  two  may  show 
results  that  will  cause  business  men  to  regret  that  they 
have  not  thrown  party  spirit  aside  and  united  to  place  in 
power  wise  and  just  men,  instead  of  demagogues,  repre- 
sentatives who  are  able  to  instruct  their  constituents 
instead  of  pandering  to  the  votes  of  the  ignorant  rabble. 

You  will  see  from  this  that  I  am  opposed  to  the  Inter- 
state Commerce  Law,  which  to-day  practically  exists  in 
name  only.  Mr.  Depew,  in  his  remarks  before  the  Inter- 
state Commerce  Committee  of  the  Senate  when  he  was 
advocating  the  passage  of  a  bill  to  legalize  pooling,  said 
there  were  only  two  things  left  of  this  law:  one  was  the 
Commission,  and  the  other  their  salaries.  The  manage- 
ment of  all  the  great  railway  lines  of  this  country,  in 
my  judgment,  should  be  left  entirely  to  their  owners. 
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Competition  will  compel  them  to  make  just  and  equitable 
rates  to  all,  based,  of  course,  upon  their  facilities  for 
handling  the  business;  and  my  experience  as  a  shipper 
leads  me  to  believe  that  the  time  frequently  occurs  when 
railroads  under  some  circumstances  are  justified  in  making 
special  rates  to  a  special  few. 

Professor  Adams:  It  is,  I  believe,  the  privilege  of 
one  who  opens  a  discussion  to  express  his  agreement  with 
all  that  has  been  said.  This  I  can  do  in  the  present 
instance,  at  least  I  can  find  some  things  in  the  expressions 
of  those  who  have  preceded  me  with  which  I  am  in 
hearty  agreement.  It  is  certainly  true,  as  Mr.  Meddaugh 
has  stated,  that  the  railway  industry  is,  on  account  of  its 
nature  and  of  the  social  as  well  as  industrial  influences 
which  it  exerts,  a  public  industry;  and  it  is  encouraging 
to  hear  such  a  frank  avowal  of  this  fact  from  the  solicitor 
of  one  of  the  great  railway  companies.  The  civilization 
of  the  later  part  of  the  nineteenth  century  is  what  it  is  by 
virtue  of  the  service  rendered  by  railways.  There  is  no 
citizen  so  humble  that  he  does  not  feel  in  the  conditions 
which  affect  his  own  life  the  manner  in  which  railways 
are  administered.  There  is  no  portion  of  the  country  so 
remote  from  the  great  industrial  centers  that  it  can 
declare  its  independence  of  the  railways.  I  have  some- 
times thought,  sir,  that  if  the  public  character  of  the 
railway  industry  were  duly  appreciated  by  the  legal  fra- 
ternity and  by  the  courts,  the  phrase  ^wm-private  would 
be  substituted  for  £w<m'-public  as  characterizing  the  legal 
nature  of  railway  corporations.  A  recognition  of  the 
public  character  of  this  business  should  be  accepted  as 
fundamental  in  every  discussion  respecting  it. 

I  also  express  agreement  with  Mr.  Craig,  President  of 
the  Detroit  Board  of  Trade,  when  he  asserts  that  there  is 
danger  in  the  encroachment  of  government  upon  the 
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rights  of  citizens.  I  am  a  firm  believer  in  the  advantages 
of  the  principle  of  competition,  and  should  deprecate  any 
measure,  whether  by  government  or  by  corporations, 
which  should  impair  its  efficacy  as  a  controlling  and 
directing  commercial  principle.  I  cannot,  however,  agree 
with  him  that  the  way  in  which  to  secure  the  beneficent 
results  of  commercial  competition  is  for  Congress  to 
repeal  the  Interstate  Commerce  Act  and  to  withdraw 
entirely  from  the  industrial  field.  The  gentleman  over- 
looks, as  it  appears  to  me,  one  significant  fact.  The 
railway  industry  is  peculiar  in  that  it  is  from  its  very 
nature  superior  to  the  satisfactory  control  of  competitive 
forces.  As  an  economist  would  say,  it  is  an  industry 
subject  to  the  law  of  increasing  returns,  and  on  this 
account  every  measure  by  which  an  increase  of  tonnage 
may  be  secured  is  regarded  as  entirely  defensible.  It  is 
because  we  in  this  country  have  endeavored  to  apply  the 
principle  of  free  competition  to  the  railway  industry  that 
discrimination  in  rates  and  facilities  between  places  and 
persons  has  made  its  appearance,  and  all  of  the  evils  of 
which  one  hears  such  loud  and  persistent  complaint  since 
1870.  The  gentleman  overlooks  the  fact  that  the  ar- 
bitrary management  of  railway  officials  has  in  large 
measure  destroyed  the  conditions  under  which  competi- 
tion can  work  well  for  the  great  rank  and  file  of  busi- 
nesses. In  order  to  realize  the  benefits  of  competition  in 
ordinary  businesses  it  is  necessary  that  the  avenue  of 
opportunity  should  be  kept  open.  This  cannot  be  done 
if  railway  managers  have  the  legal  power  to  favor  one 
set  of  men  or  one  set  of  places  as  against  other  men  and 
other  places.  Equality  of  opportunity  is  essential  for  the 
working  of  this  principle  of  competition,  which  Mr. 
Craig  seems  to  regard  as  a  sort  of  commercial  fetich. 
And  it  seems  to  me  that  he  of  ail  men  ought  to  be  a  firm 
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supporter  of  the  Interstate  Commerce  Act,  which  among 
other  things  endeavors  to  maintain  equality  of  oppor- 
tunity, so  far  as  that  depends  upon  stable  rates  and  open 
schedules. 

Permit  me  now,  Mr.  President,  to  say  a  word  respect- 
ing the  present  condition  of  the  Interstate  Commerce 
Commission.  There  seems  to  be  an  impression  abroad 
that  the  Commission  is  losing  the  confidence  of  the  public. 
Without  speaking  directly  to  that  point,  I  desire  to  say 
that  public  sentiment  with  regard  to  all  great  questions, 
is  subject  to  ebb  and  flow,  and  that  if  it  be  true  that  the 
public  has  withdrawn  in  any  degree  the  confidence  which 
it  reposed  in  the  Interstate  Commerce  Commission,  it  is, 
in  my  opinion,  but  a  momentary  withdrawal,  and  in  large 
measure  due  to  the  over  expectations  which  were  origin- 
ally entertained;  and  it  is  but  just  to  the  commission 
idea,  before  we  finally  condemn  it,  to  consider  why  it  has 
been  less  effective  than  its  advocates  had  hoped. 

The  Interstate  Commerce  Act  held  in  mind  two  im- 
portant points.  It  was  recognized  in  the  first  place,  that, 
in  the  struggle  between  railways  for  control  over  traffic, 
all  sorts  of  discriminations,  rebates,  secret  contracts,  and 
the  like,  had  made  their  appearance,  much  to  the  detri- 
ment of  the  public,  and  it  was  consequently  asserted  that 
such  acts  were  illegal.  In  all  this  there  was  nothing  new 
in  principle;  it  was  rather  an  endeavor  to  apply  common 
law  principles  to  modern  commercial  conditions. 

It  was  recognized  in  the  second  place,  that  the  ordin- 
ary courts,  following  established  methods  of  procedure, 
could  not  satisfactorily  deal  with  the  line  of  cases  arising 
in  connection  with  railway  transportation.  A  merchant 
or  a  manufacturer  against  whom  railways  have  discrimin- 
ated in  the  matter  of  freight  charges  does  not  care  so 
much  for  securing  damages  as  that  discrimination  shall 
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be  removed.  What  they  want  is  an  opportunity  of  com- 
peting in  a  fair  and  open  manner  with  other  merchants 
and  manufacturers;  and  if  it  were  necessary  for  them  to 
wait  for  a  decision  from  the  established  courts,  witli  all 
of  their  appeals  and  delays,  it  is  likely  that  their  business 
would  be  dissipated  before  judgment  could  be  secured. 
It  was  regarded  as  essential,  therefore,  in  order  that  the 
avenues  of  opportunity  might  be  kept  open  for  all  mer- 
chants and  all  manufacturers  that  a  tribunal  should  be 
created  capable  of  furnishing  speedy  relief.  Moreover, 
the  shipper  in  matters  of  this  sort  is  an  unequal  contest- 
ant with  a  railway  corporation.  His  interest  in  the  case 
is  confined  to  the  damages  which  he  has  sustained,  and 
he  cares  nothing  for  the  general  principles  so  far  as  other 
shippers  are  concerned.  The  railway  corporation,  on  the 
other  hand,  recognizes  a  decision  in  a  particular  case  as 
a  precedent  for  future  cases,  and,  consequently,  is  willing 
to  expend  large  sums  of  money  and  to  protract  a  case 
over  a  long  period  of  time,  even  though  the  expenditure 
is  greatly  in  excess  of  the  amount  involved  in  a  particular 
case.  It  was  in  view  of  such  considerations  that  Con- 
gress conceived  it  necessary  to  establish  a  special  tribunal. 
It  was  inevitable  that  such  a  tribunal,  taking  from  the 
courts  a  part  of  their  duties,  should  arouse  the  class  jeal- 
ousies of  judges.  It  is  not  surprising,  therefore,  that  the 
courts  have  taken  a  narrow  and  contracted  view  of  this 
law,  and,  relying  upon  precedents  and  ideas  which  orig- 
inated during  a  time  when  industrial  conditions  were  very 
different  from  what  they  now  are,  have  refused  to  lend 
their  influence  to  the  support  of  this  tribunal.  However 
this  may  be,  Mr.  President,  the  fact  is  that  the  failure  of 
the  Interstate  Commerce  Commission  to  satisfy  the  expec- 
tations of  the  public  is  in  large  measure  due  to  the 
adverse  decisions  of  the  courts. 
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I  can  not,  of  course,  review  all  of  these  decisions, 
nor  would  I  care  to  express  an  opinion  from  the  lawyer's 
point  of  view  respecting  them.  I  simply  say  that  the 
judges  rendering  them  have  in  most  cases  failed  to  grasp 
the  fundamental  social  and  industrial  principles  involved. 
They  ought  to  read  and  ponder  that  most  eloquent  address 
recently  delivered  by  the  Honorable  Lyman  Trumbull,  in 
which  he  pleads  for  great  lawyers  and  great  judges  who 
shall  by  their  arguments  and  decisions  evolve  new  legal 
principles  fitted  to  modern  commercial  and  social  condi- 
tions, rather  than  in  a  spirit  of  pedantry  confess  them- 
selves bound  in  the  fetters  of  precedents.  Consider  for 
a  moment  the  facts  as  they  are.  If  the  Interstate  Com- 
merce Commission  is  to  grant  speedy  relief  to  a  shipper 
whose  business  is  being  destroyed  by  the  granting  of 
special  contracts  or  rebates  to  a  competitor,  it  is  essential 
that  its  findings  should  be  final  as  regards  matters  of 
fact;  for,  if  they  be  not  final,  the  creation  of  this  body 
increases  rather  than  decreases  the  difficulty  of  which 
complaint  is  made,  since  the  Commission  comes  to  be 
for  all  practical  purposes  another  court  from  which  appeal 
may  be  taken.  As  matters  now  stand,  a  railway  attorney 
opens  his  case  before  the  Commission  only  so  far  as  to 
bring  out  all  the  facts  offered  by  the  plaintiff'  in  support 
of  his  case.  He  is  quite  indifferent  as  to  the  opinion 
rendered  by  the  Commission,  because  he  knows  if  it  be 
adverse  the  entire  matter  may  be  gone  over  a  second  time 
before  the  court  to  which  appeal  must  be  taken  for  the 
enforcement  of  the  finding.  The  court  ought,  according 
to  the  theory  of  the  Interstate  Commerce  Act,  to  accept 
the  opinion  of  the  Commission  as  containing  all  the  facts 
pertinent  to  the  case.  This  they  have  refused  to  do,  and 
in  this  refusal  have  in  large  measure  prevented  the  bene- 
ficial results  which  it  was  expected  would  accrue  from  the 
creation  of  a  Commission. 
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It  is  further  necessary  that  the  Commission  should 
have  the  fullest  liberty  of  investigating  the  books  of  cor- 
porations and  of  securing  evidence  from  witnesses,  if  it 
is  to  perform  the  duties  imposed  upon  it  by  Congress  in 
a  satisfactory  manner.  And  it  is  beyond  question  that 
Congress  intended  to  grant  such  power.  Here,  however, 
as  in  the  previous  case,  the  decisions  of  the  courts  have 
rendered  nugatory  the  intentions  of  Congress.  The  de- 
cision in  the  Counselman  case  limits  the  ability  of  the 
Commission  to  secure  evidence  from  such  witnesses  as 
are  willing  to  testify,  and  the  decision  recently  rendered 
by  Judge  Gresham,  in  which  he  says  that  it  is  beneath 
the  dignity  of  a  court  to  render  assistance  to  a  non- 
judicial body,  has  brought  into  question  the  ability  of  the 
Commission  to  investigate  the  books  of  corporations.  It 
is  doubtless  true,  as  previous  speakers  have  said,  that 
railway  discrimination  is  nearly  as  prevalent  now  as  in 
1887.  But  it  must  not  be  overlooked  (and  I  am  now 
repeating  the  words  of  a  railway  manager  whose  judg- 
ment on  this  matter  should  be  accepted),  that  ninety  per 
cent,  of  the  discrimination  which  now  exists  has  sprung 
up  since  the  Counselman  decision.  The  truth  is  the 
Commission  was  effective  until  these  adverse  decisions 
by  the  courts;  and  it  may  be  rendered  effective  again, 
provided  Congress  will  grant  it  adequate  authority  to 
perform  the  duties  imposed  upon  it,  and  a  standing  suffi- 
ciently independent  that  it  may  assert  itself  in  a  forcible 
manner  before  the  courts.  At  the  present  time,  there  are 
bills  before  Congress  designed  to  remedy  the  defects 
which  I  have  pointed  out,  one  of  which  has  passed  both 
Houses,  and  all  of  which  will  doubtless  ultimately  be- 
come laws.  They  are  not  all  that  could  be  desired,  but 
they  will  do  much  to  repair  the  damage  inflicted  by  the 
decisions  referred  to. 
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Mr.  President,  the  question  we  are  discussing  this 
morning  is  not  a  question  of  passing  interest.  The  devel- 
opment of  the  railway  system  in  this  country  has  given 
rise  to  entirely  new  commercial  conditions.  Problems 
are  presented  which  never  before  asserted  themselves. 
And  it  is  not  strange  that  the  first  attempt  on  the  part  of 
Congress  to  remedy  the  evils  of  irresponsible  admin- 
istration of  railways  should,  in  a  measure,  be  inef- 
fective. We  are  not  on  that  account,  however,  justified 
in  losing  confidence  in  the  Commission  idea.  We  should 
rather  seek  to  strengthen  the  Commission,  to  render  its 
rights  so  clear  that  even  the  jealousy  of  the  courts  can 
not  misunderstand  them.  Of  one  thing  we  may  be 
assured.  We  shall  never  return  to  the  condition  which 
existed  in  this  country  from  1850  to  1870,  when  railway 
corporations  argued  that  the  principle  of  competition  was 
adequate  to  the  satisfactory  control  of  the  business  of 
transportation,  and  that  railway  property  should  be  re- 
garded as  purely  private  property.  The  control  of  rail- 
ways by  Commissions  is  the  truly  conservative  method  of 
control.  If  it  succeeds,  we  may  look  for  a  solution  of 
all  the  vexed  industrial  problems  in  harmony  with  the 
fundamental  principles  of  English  liberty.  If  it  fails, 
there  is  nothing  for  the  future  of  our  civilization  but  the 
tyranny  of  socialism. 
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NOTE. 


The  present  number  of  the  Publications  contains  the  papers 
read  at  the  annual  meeting  in  Detroit,  October  20th  and  21st, 
1893,  and  at  the  meeting  held  in  Jackson  on  the  16th  and  17th  of 
the  following  March. 

A  stenographic  report  was  also  taken  of  the  discussion  at  the 
annual  meeting  with  a  view  to  printing  a  part  at  least  of  what 
was  said.  It  was  decided,  after  considerable  indecision  and  not 
without  regret  at  the  omission  of  the  extended  and  interesting 
discussion  relating  to  the  United  States  Senate,  to  preserve  only 
the  remarks  following  the  papers  on  Penology  and  on  Taxation. 
The  former  seemed  especially  valuable  since  several  of  the  speak- 
ers were  lawyers  of  wide  personal  knowledge  of  the  practical 
working  of  the  present  system  of  penology.  The  discussion  of 
taxation  was  of  great  interest  not  only  in  itself,  but  because  it 
led  up  to  the  papers  upon  corporations  that  were  read  at  the  fol- 
lowing meeting. 


Ann  Arbor  Argus  Book  and  Job  Presses. 


PENOLOGICAL  HINTS. 


BY  L.  C.  STORRS, 

Secretary  of  the  Michigan  State  Board  of  Corrections  and  Charities;  Presi- 
dent 21st  National  Conference  of  Charities  and  Corrections. 


Penology  is  defined  by  Webster  as  "The  science  which 
treats  of  public  punishments,  as  they  respect  the  public 
and  the  sufferer".  As  one  scans  his  morning  paper,  and 
his  eye  catches  notice  after  notice  of  burglaries,  highway 
robberies,  embezzlements,  murders,  and  other  crimes, 
or  rests  perhaps  for  a  moment  on  the  long  list  of 
drunks  and  disorderlies  arraigned  in  the  police  court;  if 
any  thought  is  given  to  them  at  all  by  the  general,  casual 
reader,  any  opinion  formed,  it  will  doubtless  be  practi- 
cally this:  "Not  much  science  is  needed  in  handling  these 
fellows;  arrest  them,  bundle  them  into  the  jail,  try  and 
convict  them,  and  give  them  all  that  the  law  allows." 
This  has  been  about  the  plan  adopted  in  the  past,  is  to  a 
large  extent  the  way  the  matter  is  disposed  of  at  present, 
and  yet  the  last  census  shows  an  increase  during  the  past 
ten  years  of  27.28  per  cent  of  convicts,  to  24.86  per  cent 
of  increase  in  total  population.  To  say  the  least,  we  are 
not  decreasing  the  ratio  of  our  convicts  by  this  way  of 
dealing  with  them.  "Public  punishments"  affect  the 
" public"  as  well  as  the  punished,  and  how  to  administer 
punishment  in  the  wisest  and  most  beneficial  way  to  all 
concerned,  is  not  a  simple  matter.  For  the  good  of  hu- 
manity, which  includes  both  the  punished  and  the  one 
inflicting  the  punishment,  much  thought  has  been  given 
to  the  subject,  and  the  handling  of  prisoners  from  the 
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time  of  their  detention  in  jail,  through  their  incarceration 
in  prison,  to  the  time  of  their  release,  and  even  after  the 
prison  doors  have  closed  behind  them,  demands,  and  is 
receiving,  deep  study  and  constant  thought,  and  is  rising 
from  a  haphazard  thing  to  a  science;  and  as  every  citizen 
of  our  broad  land  is,  more  or  less,  personally  affected  by 
the  results  of  the  application  of  this  science,  it  is  well  for 
each  to  be  interested  in,  and,  to  some  extent,  understand 
the  subject.  It  is  of  large  proportions,  is  many  sided, 
and  can  only  be  touched  on,  or  its  methods  hinted  at,  in 
the  time  allotted  for  this  paper. 

It  begins  with  our  jail  system  (or  lack  of  system)  and 
ends  only  with  the  Industrial  Home  for  Discharged 
Prisoners.  There  are  two  very  generally  received  errors 
which  we  must  rid  our  minds  of  before  we  can  impar- 
tially consider  the  work  of  the  penologist,  or  the  wisdom 
of  his  ideas  regarding  convicts. 

The  first  error  is  on  impression  that  the  penologist  is 
a  sentimental  fellow,  seeking  to  make  the  life  of  the 
convict  an  even  more  delightful  and  easy  life  than  that 
of  an  honest  man;  in  some  way  trying  to  circumvent,  and 
change  the  fact,  which  is  unchangeable,  that  ' '  the  way 
of  the  transgressor  is  hard,"  must  be  hard,  should  be 
hard  and  always  will  be  hard.  More  soft  sentimentalism 
was  exhibited  in  the  Senate  of  Michigan,  when  an  effort 
was  made  by  the  Board  of  Corrections  and  Charities  to 
enact  a  law  providing  for  the  life  sentence  of  a  convict 
after  his  third  commitment,  than  I  have  ever  seen  by 
any  other  body  of  men,  at  any  time,  or  in  any  place; 
and  the  bill  was  defeated  because  in  its  provisions  it 
hinted  that  by  a  third  commitment  for  crime  the  fact 
was  established  that  the  criminal  was  incorrigible,  unfit 
and  unsafe  to  be  at  large,  and  should  be  sentenced  to 
pass  the  remainder  of  his  life  within  prison  walls.  The 
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next  error  of  which  we  must  rid  our  minds  is  that  of 
looking  on  convicts  as  a  whole,  simply  as  a  class,  rid- 
ding them  of  all  personality,  and  lumping  them  off, 
forgetting  or  thoughtless  of  the  fact  that  there  is  just 
as  much  variety  among  men  within  prison  walls  as  there 
is  among  those  outside.  It  is  very  important  that  this 
personality,  this  individuality  should  be  recognized  when 
considering  the  question  of  how  to  deal  with  convicts. 

From  the  days  of  Howard  until  now,  the  great 
impediment  in  the  way  of  prison  reform,  the  lessening 
of  crime  and  diminishing  the  number  of  criminals,  was, 
and  is,  the  manner  of  conducting  county  jails.  They 
have  been  justly  designated  as  "  crime  schools  at  pub- 
lic expense,"  they  are  in  continual  session,  and  com- 
pulsory education  is  in  active  operation  in  them.  Look 
for  a  moment  at  the  English  jails  and  smaller  prisons. 
The  common  jails  were  under  control  of  the  sheriffs;  the 
41  franchise  prisons"  (as  they  were  termed),  were  owned 
and  controlled  by  noblemen  and  ecclesiastics;  towns  and 
liberties  which  were  allowed  by  their  charters  to  have 
prisons  had  no  sheriffs,  but  the  duties  of  sheriffs  were 
performed  by  the  governing  bodies  of  such  towns. 
The  rules  and  administration  of  these  prisons  de- 
pended almost  entirely  on  the  jailer  or  keeper.  He 
was  appointed  by  the  proprietor  of  the  prison.  Often 
he  purchased  the  position,  giving  a  large  sum  for  it;  it 
being  in  many  cases  a  very  valuable  position,  because  of 
his  right  to  claim  fees  from  the  prisoners  for  their  main- 
tenance and  for  certain  privileges.  The  collection  of 
such  fees  was  secured  to  him  by  the  further  right  to 
detain  prisoners  after  the  court  of  law  had  ordered  their 
discharge.  In  turn  the  u  wardsman "  bought  his  posi- 
tion of  the  jailer.  Fitness  for  either  position  had,  of 
course,  nothing  to  do  with  the  appointment  —  indeed 
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under  such  a  system,  would  be  barred  from  it.  These 
officers  must  reimburse  themselves,  and  money  must  be 
extorted  from  the  poor  prisoners  to  do  it;  and  it  was 
extorted  by  the  use  of  the  most  diabolical  methods.  A 
prisoner  would  be  very  heavily  ironed  unless  he  pur- 
chased lighter  ones.  The  diet  was  most  wretched,  unless 
he  paid  for  u bread  boiled  in  water  a  pennyworth  a  day." 
Knives  and  forks  and  plates  were  only  obtained  for 
money,  and  among  the  arguments  used  with  prisoners 
to  convince  them  that  these  things  were  good  to  have  at 
any  price,  was  forbidding  them  to  pass  a  chalked  line  on 
the  floor  which  excluded  them  from  the  fire  to  warm  and 
cook  by.  Howard  found  in  the  Bishop  of  Ely's  prison 
prisoners  chained  down  on  their  backs  to  the  floor 
with  iron  spiked  collars  about  their  necks,  and  a  heavy 
iron  bar  on  their  legs.  Another  source  of  emolument  to 
the  jailer  was  his  keeping  "tap,"  and  the  only  limit  to 
drinking  was  the  inability  of  the  prisoner  to  pay.  Drunk- 
enness, gambling,  swearing  and  fighting  were  freely 
indulged  in.  All  were  also  herded  together  without 
regard  to  condition  or  sex. 

Through  the  efforts  of  various  philanthropists,  most 
prominent  of  whom  were  Howard  and  Mrs.  Fry,  the  En- 
glish parliament  endeavored  to  reform  all  of  this.  In 
1778  an  act  was  passed  providing  for  solitary  imprison- 
ment with  labor  and  instruction;  in  1784-  an  act  pro- 
viding for  classification  and  separation  of  prisoners. 
But  these  laws  could  not  and  did  not  enforce  themselves, 
and  no  provision  was  made  which  would  secure  their  en- 
forcement. As  late  as  1818,  a  society  of  Friends,  who 
visited  the  prisons,  reported  that  of  the  518  prisons  of 
the  United  Kingdom  only  twenty-three  had  been  sub- 
divided as  required  by  law .  Efforts  were  made  through 
subsequent  enactments  to  better  the  condition  of  things, 


PENOLOGICAL  HINTS. 


7 


but  not  until  the  passage  of  what  is  termed  the  Prison 
Bill,  in  1876,  was  much  advance  made  for  the  better. 
This  bill  transferred  the  whole  of  the  prison  establish- 
ments to  the  central  government  in  the  persons  of  the 
Home  Secretary  and  the  Commissioner  of  Prisons.  The 
supervision  by  such  officers  included  the  diet,  clothing, 
discipline,  everything.  This  radical  change  met  with 
strong  opposition  from  local  bodies,  but  it  revolutionized 
things  and  brought  about  great  improvements.  Officers 
to  have  charge  of  jails  and  prisons  were  selected  because 
of  their  suitability  for  the  position,  and  were  promoted 
on  merit  only.  Since  the  passage  of  this  Prison  Act, 
in  England,  the  prisons  have  been  reduced  from  113  to 
59,  the  prison  population  from  21,030  to  14,484;  and 
the  saving  in  the  maintenance  of  the  prisons  during  the 
first  seven  years  following  its  enactment,  compared  with 
the  seven  years  immediately  prior  to  its  passage,  was 
£500,000,  or  $2,500,000.  (Sir  Edmund  F.  Du  Cane, 
1885.) 

The  jails  of  our  state,  of  the  other  states  of  the  Union, 
are  not  so  dreadful  as  the  old  jails  of  England  were,  and 
still  one  of  the  most  serious  obstacles  to  any 
lessening  of  crime  is  the  indiscriminate  mingling  of 
all  classes,  kinds,  and  in  some  jails  of  all  ages.  The 
idea  of  centralization  is  perhaps  not  republican,  but  as  in 
England  all  schemes  to  correct  the  evil  of  their  jail  sys- 
tem failed  until  the  supervision  of  all  places  where  pris- 
oners were  confined  was  placed  in  one  central  board,  so 
in  Michigan  much  of  the  effort  to  reduce  crime  will  be 
frittered  away  just  as  long  as  its  county  prisons  are 
under  the  exclusive  control  of  that  autocrat,  the  Sheriff, 
who,  in  many  counties, — if  not  all, — runs  his  jail  u  for 
revenue  only,"  and  refuses  to  carry  out  the  provision  of 
law  which  requires  him  to  keep  his  prisoners  classified, 
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and  each  separate  from  the  other,  because  in  his  opinion 
it  would  be  cruel.  Time  will  not  permit  our  presenting 
in  detail  the  inside  life  of  the  jail.  But  there  are  found 
there  men  awaiting  trial,  who  may  be  proved  innocent; 
men  44  serving  sentence,"  (It  is  called  "serving  sen- 
tence"; it  is  however,  in  most  cases  only  enjoying  them- 
selves at  the  expense  of  honest  men  outside;)  and  men 
convicted  of  dreadful  crimes  waiting  commitment  to 
prison;  old  men,  young  men,  innocent  men,  all  com- 
pelled to  mingle  together,  and  held  by  force  in  the 
closest  companionship.  The  effort  of  the  penologist  is 
to  separate  these  different  classes.  To  compel  the 
"drunks,"  "disorderlies,"  and  "vags"  who  are  said  to 
be  "  serving  sentence"  to  do  something  else  than  play 
cards,  "eat,  drink,  and  be  merry"  while  the  honest  tax 
payer  "foots  the  bills";  to  remove  the  first  offender 
from  the  baneful  influences  of  the  "old  crook";  to 
change  the  jails  from  places  of  pleasant  resort,  where  be- 
cause of  the  mingling  of  prisoners  crime  is  originated,  to 
places  of  solitary  confinement,  if  need  be.  But  until  our 
republican  ideas  are  less  radical,  so  that  the  idea  of  cen- 
tralization is  less  of  a  bugbear,  and  will  permit  the  sup- 
ervision of  county  as  well  as  of  state  prisons  to  be  by  a 
state  board,  I  fear  there  is  little  hope  for  improvement. 

Penology  as  applied  to  state  institutions,  and  especially 
to  state  prisons,  has  brought  about  many  important  re- 
forms. It  has  advanced  the  mode  of  conducting  prisons, 
it  has  corrected  erroneous  ideas  regarding  prisoners  and 
the  purpose  of  imprisonment,  has  raised  the  office  of  the 
warden  from  that  of  the  boss  turn-key  to  a  profession, 
has  secured,  to  a  degree,  more  suitable  sentences.  It  has 
worked  reforms  in  many  lines,  but,  it  must  be  confessed, 
there  is  much  work  yet  to  be  done  to  accomplish  what, 
as  more  knowledge  is  acquired  and  more  light  is  shed 
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on  the  subject,  is  demanded.  To  realize  the  advance 
that  has  been  made  by  the  aid  of  this  science,  it  is  only 
necessary  to  glance  back  to  the  latter  half  of  the  last 
century.  England  introduced  the  transportation  of  con- 
victs to  rid  herself  of  her  increasing  criminals,  and  so 
diminish  crime.  The  prisoner  was  threatened  with  hang- 
ing if  he  failed  to  transport  himself;  but  a  heavy  penalty 
for  disregard  of  law,  did  not  then,  nor  does  it  now,  nor 
will  it  ever,  secure,  beyond  all  doubt,  obedience  of  the 
law;  and  it  was  soon  found  necessary  to  contract  with 
some  person  to  carry  off  the  convicts  sentenced  to  trans- 
portation. The  history  of  the  transportation  of  English 
convicts  is  an  interesting  one,  and  as  painful  as  it  is 
interesting.  Pending  the  construction  of  permanent 
prisons,  George  III  authorized  old  hulks  to  be  converted 
into  prisons.  This  temporary  (?)  expedient  lasted  some 
eighty  odd  years;  not  because  it  was  an  ideal  way  of 
caring  for  criminals,  it  was  quite  the  contrary.  The 
mortality  in  these  hulks  was  over  thirty  per  cent,  per 
annum.  ( The  mortality  of  English  prisons  to-day  is 
only  about  thirteen  in  every  1000  prisoners.)  A  com- 
mittee of  the  House  of  Commons  in  1832,  appointed  to 
investigate  this  hulk  system,  reported  that  flash  songs, 
dancing,  fighting,  and  gaming  took  place  in  the  hulks. 
Old  prisoners  were  in  the  habit  of  robbing  new  comers, 
communication  was  frequently  kept  up  with  old  associates 
on  shore,  and  spirits  were  introduced  on  board.  The 
hulks  were  first  used  as  an  easy  temporary  expedient, 
being  for  the  moment  cheaper  than  permanent  prisons. 
Then,  as  now,  hardly  any  argument  for  solid  advantage, 
if  it  included  expenditure  of  money,  could  prevail;  and 
it  was  not  until  1857  that  the  hulk  system  was  abol- 
shied.  The  inhumanity  of  the  English  prison  system 
of  the  last  century  has  its  counterpart  in  the  lessee 
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system  which  prevails  in  many  of  our  southern  states 
to-day.  The  contractor  of  convicts  in  such  states  pays 
from  $50,000  to  $100,000  per  annum  for  their  use. 
The  convict  is  placed  in  a  chain  gang  and  worked  in  a 
brickyard,  or  a  mine,  or  on  railroad  construction.  A  heavy 
iron  band  is  fastened  around  his  body,  and  one  around 
his  ankle;  to  these  is  securely  fastened  a  chain  having  at 
its  end  a  ring,  through  which  ring  a  long  chain  is  passed 
to  fasten  the  gang  together  when  the  convicts  are  marched 
from  their  quarters  to  their  work,  or  when  returning  from 
their  work  to  their  quarters;  and  such  quarters  !  Let  me 
describe  quarters  I  saw  in  Georgia.  They  consisted  of 
long  sheds  with  bunks  on  each  side;  a  passage  way  ex- 
tended from  end  to  end  of  the  building,  where  were  the 
stoves  for  warming  and  cooking.  As  the  convicts  entered, 
the  long  chain  which  fastened  them  together  was  ex- 
changed for  one  running  from  one  end  of  the  shed  to  the 
other,  and  secured  on  the  outside  of  the  building.  Thus 
secured  the  convict  climbed  into  his  bunk  to  spend  the 
night.  Notwithstanding  chain  and  guards,  many  attempts 
to  escape  are  made.  In  talking  with  the  superintendent  re- 
garding these  attempts,  he  remarked,  '  'I  wish  you  had  come 
a  little  earlier,  and  I  would  have  let  one  of  my  prisoners 
go,  that  you  might  have  seen  how  the  dogs  catch  them." 
As  we  looked  at  the  hounds  kept  for  this  purpose,  our 
party  was  not  sorry  that  it  arrived  too  late  to  enjoy  (?) 
this  exhibition  of  a  relic  of  fugitive  slave  days,  by  this 
back  number  of  a  prison  warden.  At  the  National  Prison 
Congress  held  at  Atlanta,  Ga.,  in  1886,  a  prominent  citi- 
zen of  Tennessee  said  of  this  lessee  system,  "  I  have 
no  honeyed  words  of  sympathy  for  the  vile  wretches  who 
wantonly  trample  human  rights  and  human  laws  beneath 
their  feet,  but  the  court  must  determine  their  guilt;  when 
the  executive  goes  beyond  that  he  becomes  the  violator, 
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and  should  alike  be  amenable  to  the  law,  whether  he  be 
the  agent  of  the  state,  or  the  minion  of  the  contractor. 
A  careful  compilation  of  the  reports  of  39  state  prisons, 
twenty-eight  non-leased  and  eleven  leased,  running 
through  a  series  of  years,  with  an  average  population  of 
16,839  in  the  former  (non-leased)  and  10,213  in  the  latter 
(leased),  shows  an  average  mortality  in  the  first  of  15 
per  1,000  per  annum,  to  64  per  1,000  per  annum  in  the 
last.  In  Mississippi,  12  per  cent  of  her  entire  prison 
population  dies  every  year.  My  own  state,  Tennessee,  I 
blush  to  say,  presents  a  record  not  much  better." 

Let  us  consider  for  a  moment  some  of  the  things 
which  stand  in  the  way  of  a  complete  prison  system, 
things  which,  when  penology  has  accomplished  its  perfect 
work,  will  be  removed.  And  first  the  erroneous  ideas  re- 
garding prisoners.  They  are  commonly  grouped  together 
into  one  general  class.  An  instance  of  this  is  the  statement 
of  the  press,  that  "  if  the  judges  would  but  give  every 
man  convicted  of  crime  before  them  a  sentence  for  the 
full  time  provided  by  law,  crime  would  diminish  fifty  per 
cent";  and  a  large  majority  of  the  persons  reading  this 
easy  solution  of  the  great  question,  u  How  shall  we 
diminish  crime?"  respond  4 4 That's  so."  This  wholesale, 
ready-made  way  of  fitting  punishment  to  crime,  strongly 
reminds  one  of  the  shoddy  uniforms  provided  for  many 
of  the  volunteers  of  '61.  They  were  received  at  regi- 
mental headquarters  and  passed  out  to  the  boys;  who,  in 
their  haste  to  don  the  uniform,  arrayed  themselves  in 
these  suits  and  appeared  on  dress  parade.  The  tall  sol- 
dier at  the  extreme  right  of  the  company  appeared  in 
knee  pants  and  a  roundabout,  the  lower  button  of  which 
was  midway  between  his  collar  and  waist  band,  while  the 
little  fellow  at  the  foot  of  the  company  was  wrapped  in  a 
jacket  which  might  have  served  him  as  an  overcoat,  and 
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with  trousers  rolled  up  to  the  knees.  These  misfits  could 
be,  and  were  corrected  by  exchange.  But  the  misfits  in 
sentences  to  prisons  cannot  be  so  adjusted;  and  there  are 
men  in  prison  to-day  who  long  since  have  passed  the 
point  where  their  sentence  is  a  benefit  to  themselves,  or 
to  the  community,  and  many  a  convict  has  gone  out  a 
free  man  who  should  have  remained  behind  the  bars. 
The  population  of  a  prison  is  not  so  different,  in  the 
nature  and  characteristics  of  the  individuals  composing  it, 
from  the  same  number  of  men  outside,  as  many  are  accus- 
tomed to  suppose.  To  the  average  mind  a  convict  is 
simply  a  convict;  he  is  placed  in  one  general  class,  with 
no  thought  that  he  is  a  man  4 'subject  to  like  passion"  as 
we  are, — some  brutal,  some  very  dull,  and  some  sensitive 
to  a  remarkable  degree. 

Coupled  with  this  erroneous — perhaps  thoughtlessly 
so—  estimate  of  convicts,  is  the  mistake  that  prison  pun- 
ishment is  simply  retributive,  so  much  punishment  for  so 
much  crime.  Who  but  he  who  ' '  seeth  not  as  man  seeth," 
who  "looketh  on  the  heart,"  can  mete  out  justice  in  this 
way  ?  To  a  certain  extent  punishment  for  crime  must  be 
considered  in  passing  sentence;  but  it  is  far  from  being 
the  only  consideration;  the  deterrent  and  the  reformatory 
purposes  must  also  be  considered  as  regards  both  the  pris- 
oner and  the  protection  of  society;  after  it  goes  beyond 
these  a  sentence  savors  largely  of  revenge,  and  the  fruit 
of  revenge  can  only  be  revenge  in  return,  simply  waiting 
with  dogged  patience  its  full  fruition. 

There  is  also  a  mistaken  idea  as  to  the  duty  of  a  war- 
den which  to  a  degree  is  in  the  way  of,  and  to  a  certain 
extent  retards,  prison  reform.  It  causes  misjudgment  of 
the  man,  and  is  discouraging  in  its  effects  on  the  one 
trying  to  do  his  whole  duty.  Looking  on  prison  inmates 
in  the  mass,  and  considering  that  the  only  object  of 
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imprisonment  is  retribution,  we  conclude  that  the  duty 
of  the  warden  is  simply  to  guard  the  prisoner  well  so 
that  he  do  not  escape,  and  to  see  that  the  convict  by  his 
labor  pays,  as  nearly  as  he  may,  his  keep.  A  moment's 
reflection,  it  seems  to  me,  will  convince  one  that  this  is 
a  very  superficial  conception  of  a  warden's  duties.  Of 
course,  the  safe  keeping  of  a  man  committed  to  prison 
and  the  most  economical  administration  of  the  prison 
are  a  part,  and  no  small  part,  of  his  duties;  but  a  war- 
den who  stops  with  these  lowers  a  most  honorable 
office  to  the  level  of  a  mere  turnkey.  The  men  com- 
mitted to  his  care  and  keeping  are  being  released  and 
turned  back  into  society  by  the  hundreds  each  year; 
and  it  is  his  duty,  and,  to  their  honor  be  it  said, 
is  considered  by  many  of  our  wardens  his  privilege, 
to  prepare  these  men,  as  far  as  he  can  by  strict  dis- 
cipline, by  judicious  counsel  and  teaching,  and  by 
arousing  a  spirit  of  manhood  in  them,  to  again  mingle 
with  the  world,  to  be  a  blessing  and  not  a  curse  to 
the  community.  This  is  a  duty  which  he  owes  to  the 
prisoners,  many  of  whom  are  thus  prepared  and  for 
weeks  before  their  discharge  are  anxious  to  an  extreme 
degree  over  their  future,  asking  "How  shall  we  employ 
ourselves  when  free  ?  How  shall  we  meet  the  tempta- 
tions of  the  outside  world  ? "  But  much  more  is  it  a 
duty  which  the  warden  owes  to  you -and  me  that  our  lives 
and  our  property  may  be  safe;  and  often  the  effort  to 
perform  his  duty  is  made  hard  by  the  bitter  criticism  of 
those  whose  persons  and  property  it  is  sought  to  bene- 
fit by  the  effort.  The  marvelous  inequality  of  sentences 
for  the  same  kind  of  crime  committed  by  different  con- 
victs, has  long  been  commented  upon  as  a  very  radical 
defect  in  our  system.  Two  convicts,  having  committed 
similar  crimes,  work  side  by  side,  convicted  in  different 
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circuits,  one  is  sentenced  for  five  years  the  other  for 
twenty  years,  the  chances  being  that  the  worse  of  the 
two  has  received  the  lighter  sentence.  There  are  also 
instances  of  very  remarkable  sentences  of  second  and 
third  offenders.  I  have  in  mind  a  convict  who  had 
served  out  a  seven  years'  sentence  at  Jackson,  in  May, 
1887.  The  June  following,  he  committed  highway  rob- 
bery, was  tried  in  December  for  the  offense,  was  con- 
victed and  sentenced  for  one  year  and  a  half.  The  trial 
judge  was  persuaded  that  it  was  his  first  offense,  and  the 
prisoner  being  so  young  a  man,  he  was  sentenced  for 
this  short  term  to  the  same  prison  from  which,  only  six 
months  before  he  went  out.  The  warden  remembered 
him  well,  for  this  man  strongly  objected  to  having  his 
photograph  taken,  and  when  he  left  the  prison,  after 
serving  his  seven  years'  sentence,  endeavored  to  have 
an  injunction  issued  to  prevent  the  warden  from  using 
the  picture,  as  it  would,  he  claimed,  "  injure  his  bus- 
iness. " 

A  great  step  toward  the  correction  of  these  haphazard 
sentences  was  taken  by  the  Legislature  of  1889  in  pass- 
ing the  bill  providing  for  indeterminate  sentences  and  par- 
ole. Four  of  the  five  Justices  of  the  Supreme  Court  have 
pronounced  the  law  unconstitutional,  and  have  severely 
criticised  the  other  two  co-ordinate  branches  of  our  State 
government  for  their,  respectively,  enacting  and  approv- 
ing of  such  a  law.  The  remaining  Justice,  Claudius  B. 
Grant,  pronounced  this  law  constitutional,  and  said  re- 
garding it  that  similar  laws  both  in  Ohio  and  Massachu- 
setts, have  been  sustained  by  the  Supreme  Courts  of  those 
States.  He  added  "To  declare  this  act  unconstitutional 
would  result  in  the  abrogation  of  our  most  salutary  laws, 
holding  out  wise  inducements  for  the  reformation  of  crimi- 
nals, it  will  result  in  the  discharge  of  many  prisoners 
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who  have  been  sentenced  under  this  act,  the  validity  of 
which  appears  to  have  been  generally  recognized  by  the 
circuit  courts." 

The  provisions  of  the  law  may  be  familiar  to  many  of 
you.  It  permitted  a  judge  to  sentence  a  person  con- 
victed of  crime  to  prison,  without  naming  in  the  sen- 
tence the  time  he  shall  serve;  the  board  of  control  of  the 
prison  shall  determine  that,  within  the  minimum  and 
maximum  time  prescribed  by  law  for  the  crime  of  which 
he  has  been  convicted.  This  law  also  provides  that  a 
person  sentenced  under  it  may  be  paroled  by  the  board 
of  control;  yet,  while  on  parole,  held  within  the  entire 
control  of  the  board. 

While  to  many  this  idea  and  practice  of  thus  commit- 
ting to,  and  releasing  from  prison  is  new,  the  fact  is  that 
in  England  the  same  idea  was  enacted  into  law  as  far 
back  as  1847,  followed  in  Saxony,  Germany  and  Denmark 
not  many  years  after;  Japan  embodied  it  in  her  criminal 
code  in  1882;  New  York  State  has  had  it  in  force  at  the 
Elmira  .Reformatory  for  over  fourteen  years;  and  Ohio, 
Massachusetts,  Wisconsin,  and  Michigan  have  now 
enacted  like  laws.  Notwithstanding  this,  however,  the 
change  from  the  practice  of  the  trial  judge  deciding  the 
time  for  which  a  prisoner  shall  be  sentenced,  to  leaving 
the  time  for  which  he  shall  serve  to  a  prison  board,  is 
so  radical,  that  few,  if  any,  favor  it  when  the  subject  is 
first  presented. 

Let  us  consider  it  for  a  moment.  What  are  the  ob- 
jects of  a  sentence  for  a  crime  committed,  and  who 
should  best  know  when  such  objects  are  attained  ?  We 
say  that  the  objects  are  punitive,  deterrent,  and  reforma- 
tory for  the  prisoner,  and  for  society  protection.  It  is 
conceded  that  the  trial  judge  is  authority  as  to  law,  he  is 
supposed  to  be  eminently  fitted  to  weigh  all  evidence; 
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but  because  he  is  thus  endowed  does  it  follow  that  he  is 
also  the  best  judge  of  the  duration  of  a  sentence  neces- 
sary to  carry  out  the  above  named  objects  of  imprison- 
ment ?  Does  it  not  seem  more  reasonable  to  suppose 
that  the  men  who  have  been  for  years  and  are  now  studying 
convicts  and  classifying  them,  and  who  are  more  or  less 
in  contact  with  them,  and  who,  as  will  be  shown  shortly, 
have  the  best  facilities  for  knowing  the  past  life  of  a  large 
number  of  the  men  sent  to  them,  can  better  judge  in  this 
respect?  In  considering  this  question  we  must  discard 
the  thought  of  retributive  punishment;  as  has  been  said, 
who  that  is  human  can  meet  out  such  with  exact  justice? 
And,  too,  as 'this  must  be  a  matter  of  the  opinion  of  the 
thirty-three  different  circuit  judges  in  our  state,  there 
is  certainly  a  very  great  likelihood  of  injustice  being  done. 
Some  object  to  the  indeterminate  sentence  and  parole 
law  on  the  ground  that  it  will  enable  some  sentimental 
warden  to  turn  loose  upon  us  a  great  mass  of  criminals. 
If  such  objectors  will  examine  the  law,  they  will  find 
that  the  matter  is  not  left  in  the  hands  of  the  warden, 
but  in  those  of  the  boards  of  control.  We  would  also 
refer  such  to  the  facts  as  they  exist  in  states  where  the 
system  has  had  a  trial. 

In  New  York,  the  whole  number  paroled  has  been 
3,289;  224  of  these  have  been  arrested  and  returned;  52 
have  been  sentenced  to  other  prisons;  335  have  been 
lost  sight  of;  and  1,967  have  been  released  from  further 
liability  under  their  sentence  because  of  good  conduct.* 
In  Ohio  after  the  law  had  been  in  operation  five  years, 
414  had  been  paroled;  returned  for  violation  of  parole, 
29;  parole  revoked,  5.  Another  fact  for  these  objectors 
to  bear  in  mind  is  that  these  paroled  prisoners  are  not 


*  N.  Y.  State  Reformatory  report,  September  30, 1892. 
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"  turned  loose but  before  leaving  the  prison  are  pro- 
vided with  employment  with  approved  persons.  We 
need  to  bear  in  mind  also  this  very  important  point:  A 
convict  may  be  held  in  prison  under  this  law.  Scores  of 
prisoners  are  discharged  each  year,  who  have  been  sen- 
tenced under  the  determinate  system,  whom  the  warden 
knows  will,  beyond  a  doubt,  go  back  to  crime;  these,  under 
an  indeterminate  sentence,  could  be  held  the  maximum 
term  provided  by  law  and,  if  beyond  the  reformatory  influ- 
ence of  the  prison,  would  at  least  be  deprived  of  all  power 
to  harm.  This  thought  of  holding  men  the  maximum 
time,  brings  up  the  objections  of  another  class  of  opposers 
of  the  law.  They  say,  if  a  warden  gets  a  good  man  in 
prison,  a  useful  and  industrious  one,  he  will  hold  such 
an  one  as  long  as  he  can.  We  would  again  remind  such 
that  the  matter  is  in  the  hands  of  a  board  of  control  who 
know, — or  should  know, — from  the  record,  the  standing 
and  conduct  of  every  prisoner.  But,  further  than  this, 
the  average  warden  of  to-day  is  wronged  by  such  a 
suggestion.  One  need  not  go  out  of  our  own  state  to 
illustrate  the  fallacy  of  this  objection.  Employed  at 
one  time,  at  the  Jackson  State  Prison  in  an  important 
position  and  on  full  pay,  was  a  man  who  but  a  few 
months  before  was  a  convict  there,  and  who  was  par- 
doned at  the  earnest  solicitation  of  the  warden  because 
of  his  industrious  habits  and  good  record. 

We  have  hinted  at  the  facility  which  prison  boards 
have  of  knowing  the  past  criminal  life  of  men  sent  to 
them.  It  is  found  in  the  Bertillon  method  for  identifica- 
tion of  criminals  which  wardens  belonging  to  the  Inter- 
national Wardens'  Association,  have  access  to.  This 
method  embraces  the  ten  following  measurements: 
Length  of  head,  width  of  head,  length  of  left  middle 
finger,  length  of  left  foot,  height  of  person,  length  of 
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right  ear,  of  trunk  (when  seated),  of  the  left  fore-arm, 
and  of  the  outstretched  arms,  and  the  color  of  the  eyes. 
These  measurements,  with  a  photograph  and  full  descrip- 
tion of  all  marks  and  scars,  are  forwarded  to  the  office 
of  the  Secretary  of  the  Wardens'  Association,  and  that 
officer  can  at  once  return  to  the  warden  sending  them 
the  criminal  history  of  the  man,  as  far  as  it  is  known  by 
previous  convictions. 

This  method  was  introduced  into  France  by  M. 
Alphonse  Bertillon  from  whom  it  derives  its  name.  It 
is  also  in  use  in  Japan,  Spain,  Italy,  and  Germany.  At 
the  office  of  the  Secretary  of  the  Wardens'  Association 
the  measurements  are  all  classified  and  represented  by 
tickets  or  cards,  and  filed  in  cases,  and  identification  can 
be  attained  with  no  more  trouble,  and  it  takes  no  more 
time  than  to  find  a  word  in  the  dictionary.  Hundreds  of 
thousands  of  measurements  have  been  made,  and  two 
measurements  alike  in  all  the  ten  particulars  are  yet  to  be 
found.  The  identification  is  complete;  and  the  registra- 
tion at  some  central  point  not  only  meets  a  necessity  long 
felt,  but  is  a  great  assistance  in  carrying  out  the  indeter- 
minate sentence  and  parole  law.  The  fact  that  prison 
wardens  have  taken  the  initiative  in  adopting  this  system 
is  of  significance.  What  difference  can  it  make  to  the 
prison  warden  whether  the  convicts  he  is  receiving  are 
first  offenders  or  recidivists,  if  his  only  duty  is  to  keep 
convicts  safely  and  make  them  work? 

The  question  has  been  asked,  and  may  arise  in  the 
minds  of  some  present  here  "May  not  this  system  for 
identification,  prove  a  wrong  to  first  offenders?"  If  you 
will  permit  me  I  will  answer  it  in  the  words  of  Warden 
McClaughry,  secretary  of  the  Wardens'  Association,  (for- 
merly warden  of  the  Joliet  prison,  afterwards  superin- 
tendent of  the  Reformatory  at  Huntington,  Pa.,  and  now 
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superintendent  of  the  Reformatory  of  Illinois  at  Pontiac): 
he  says  uThe  measurements  and  figures  are  taken  and 
the  cards  are  filed  away,  and  through  all  coming  time 
that  is  a  sealed  book,  unless  the  man  himself  opens  it  by 
committing  another  crime;  nobody  can  call  for  that  meas- 
urement or  take  it  out  unless  he  obtained  it  through  the 
man's  having  lapsed  into  crime,  and  so  having  again 
been  measured.  There  is  no  more  stigma  put  upon  him 
than  there  is  in  having  his  name  on  the  prison  register 
and  dressing  him  in  prison  clothes." 

The  subjects  of  construction  of  prisons,  classification, 
prison  labor,  politics,  prison  discipline  and  sentimentality 
in  prison  administration,  all  enter  into  the  consideration 
of  this  general  subject  of  penology.  I  have  already 
taken,  perhaps,  too  much  time,  and  the  consideration  of 
these  must  be  omitted.  I  wish,  however,  to  speak  very 
briefly  on  three  of  them: 

Sentimentality.  This,  in  the  sense  in  which  the 
word  is  usually  understood,  must  be,  and  is,  in  the 
effort  of  the  true  penologist,  banished.  But  that  strong, 
decided  and  aggressive  sentiment  is  needed  is  beyond 
question.  Penology  is  a  science  which  must  have  applied 
to  it,  and  is  having  applied  to  it,  first-class  common  sense 
and  practical  thought. 

In  Prison  Discipline  punishment  is  inflicted,  or 
should  be,  not  alone  nor  in  the  main  because  a  man 
has  violated  a  rule,  but  chiefly  for  the  purpose  of 
obtaining  compliance  to  the  rule  violated;  and  there- 
fore just  that  kind  and  amount  of  punishment  which 
is  necessary  to  accomplish  this  must  be  inflicted, 
and  any  punishment  which  is  unnecessary  to  obtain 
compliance  is  wrong,  and  in  a  sense  brutal.  There- 
fore in  judging  of  a  punishment  being  brutal,  or  other- 
J         wise,  the  object  of  its  infliction,  namely  compliance, 
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must  be  taken  into  consideration.  The  nature  of  the  of- 
fence need  not,  and  does  not  always  in  Michigan  prisons, 
govern  the  kind  or  amount  of  punishment  inflicted;  some 
of  the  most  grievous  offenses  have  been  corrected,  and 
the  convict  brought  back  to  subjection  by  a  word;  while 
the  most  severe  punishment  has  had  to  be  inflicted  in 
cases  where  the  offense  has  been  comparatively  light. 
There  was  for  many,  many  days  in  solitary  confinement 
at  the  Jackson  State  Prison  a  convict  who  simply  refused 
to  work.  He  said  he  would  rather  steal  a  dollar  any 
time  than  earn  a  dollar.  At  the  same  time  a  convict,  in 
a  fit  of  insubordination,  raised  a  knife  at  one  of  the  keep- 
ers; he  was  brought  to  the  warden's  office  where  a  plain 
and  serious  talk  with  him  was  enough  to  obtain  from  him 
an  apology  to  the  keeper  whom  he  had  attacked,  and  a 
solemn  promise  of  good  behavior  in  the  future.  He  was 
returned  to  his  work;  the  talk  was  enough  to  obtain  com- 
pliance. In  this  case,  judged  from  the  standard  above 
mentioned,  to  have  put  this  last  man  in  solitary  confine- 
ment for  days  would  have  been  brutal  and  revengeful, 
whereas  in  the  first  case  named  it  was  not. 

Prison  Labor.  This  has  been  a  subject  for  discussion 
for  many  years.  Some  insist  that  prisons  should  be  so 
conducted  as  to  support  themselves,  and  some  even  go  so 
far  as  to  insist  that  they  shall  yield  a  revenue  to  the 
state,  while  others  clamor  for  the  abolishment  of  prison 
labor,  because  of  its  competition  with  and  making  less 
remunerative  free  labor.  Then  there  is  also  some  dis- 
agreement among  prison  men  themselves,  all  of  whom 
believe  in  labor  within  a  prison,  as  to  which*  is  the  best 
system.  This,  in  a  general  way,  is  a  statement  of  the 
situation:  Beginning  with  the  last  named,  and  following 
back,  I  would  say  that  prison  labor,  in  the  main,  is  classed 
under  one  of  four  systems,  viz:  Contract,  piece-price, 
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state  account  and  lease.  The  first,  as  its  name  implies, 
is  that  which  places  the  convict  under  the  immediate 
supervision,  when  at  work,  of  the  contractor,  through 
his  foreman,  the  state  receiving  certain  per  diem  com- 
pensation for  the  services  of  the  convict.  The  following, 
among  other  objections  to  this  system,  are  made  by  most 
leading  penologists,  and  seem  to  be  valid.  The  con- 
tractor at  times  comes  between  the  legally  authorized 
director  of  the  prison  and  the  convict.  The  profits  of 
the  business  accrue  to  the  contractor,  and  not  to  the 
state.  More  important  than  all,  few,  if  any,  of  the 
reformatory  features  of  labor  can  exist  when  the  prisoner 
is  simply  given  a  certain  stint  of  work,  which  is  done  in 
a  servile  and  slavish  way,  as  in  the  contract  system.  The 
piece-price  plan  does  away  with  the  contractor.  The 
stock  is  furnished  to  the  prison;  the  goods  are  manufac- 
tured under  prison  officers,  and  the  product  is  delivered 
to  the  party  for  whom  it  is  manufactured,  and  the  state 
receives  pay  by  the  piece  for  the  work.  Many  of  the  ob- 
jectionable features  of  the  contract  system  are  done  away 
with  if  work  is  done  on  the  piece-price  plan,  and  many  pen- 
ologists consider  this  the  ideal  plan  on  which  to  conduct 
prison  labor.  The  state  account,  or  public  account  sys- 
tem, places  the  industries  of  the  prison  under  the  entire 
control  of  the  duly  appointed  officers.  The  plant,  the 
stock,  and  the  product,  are  all  the  state's.  A  prison  con- 
ducted on  this  system  must  have  the  best  of  business 
talent  at  its  head,  and  by  many  advanced  thinkers  on  the 
subject  of  prison  labor,  is  considered  the  most  desirable, 
as  it  can  be  made  to  fill  most  satisfactorily  the  require- 
ments of  discipline  and  of  reformation  desired  in  the 
labor  of  convicts.  The  lessee  system  has  already  been 
mentioned;  it  is  an  abominable  one,  fit  only  to  be  wiped 
off  the  face  of  the  earth.     Regarding  the  cry  of  "com- 
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petition  of  prison  labor,"  the  committee  of  the  National 
Prison  Congress  on  Prison  Labor,  made  a  long  and  most 
interesting  report  at  Boston  in  1888.  In  this  report, 
among  other  things,  was  given  the  total  value  of  "con- 
vict-made goods"  in  the  States  of  New  York,  Illinois, 
Indiana,  Ohio,  Missouri,  Pennsylvania,  Kansas,  Tennes- 
see, Michigan  and  New  Jersey,  which  was  $19,638,- 
817.99.  But  they  report  that  only  13  and  33-100  per 
cent,  of  what  is  termed,  "convict-made  goods,"  was  the 
product  of  convict  labor.  That  86  and  67-100  per  cent, 
of  the  value  of  such  goods  was  for  material,  unskilled  free 
labor,  transportation,  and  skilled  free  labor  in  directing 
prisoners  while  employed  in  making  the  goods,  so  that  for 
convict  and  prison  labor  in  the  above  total  only  $2,598,- 
215.62  was  received,  whereas  $17,040,602.37  was  for  free 
labor,  material,  transportation,  and  other  expenses.  Gen. 
Brinkerhoff,  of  Ohio,  who  is  numbered  among  the  fore- 
most of  penologists  in  the  country,  gave  from  carefully 
prepared  statistics  at  the  National  Conference  of  Chari- 
ties and  Corrections,  held  at  Omaha  in  1887,  the  follow- 
ing deductions:  "The  total  amount  of  prison  labor 
actually  employed  in  productive  industries  in  the  whole 
United  States  amounts  at  the  furthest  to  only  two  and 
one-half  per  cent,  of  the  free  labor  employed  in  the  same 
industries.  It  should  be  borne  in  mind,  however,  that  a 
large  proportion  of  all  prisoners  are  employed  in  some 
industries  inside  that  they  were  previously  engaged  in 
outside.  *  *  *  It  should  also  be  remembered  that 
the  producing  power  of  convict  labor  is  about  one  fourth 
less  than  free  labor,  so  that  the  actual  product  of  con- 
victs in  the  United  States  is  less  than  two  per  cent,  of  the 
total  production  of  free  laborers  in  the  same  industries." 
How  fraught  with  dreadful  consequences  to  the  ninety- 
eight  per  cent,  is  this  competition  of  the  two  per  cent. ! 
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Ignorance  or  demagoguism,  or  perhaps  both  combined 
in  the  would  be  political  leader,  could  alone  have  invented 
such  an  objection  to  prison  labor. 

Economy  and  care  should  be  exercised  in  conducting 
a  prison;  but  the  advocates  of  a  system,  the  one  great 
and  primary  object  of  which  shall  be  to  make  a  prison 
pay,  forget  that  it  is  better  to  create  manhood  than  money, 
better  even  from  the  narrow  standpoint  of  society  inter- 
ests, to  say  nothing  of  the  broad  and  universal  ground 
adopted  by  Him  who  is  not  only  the  friend  of  sinners, 
but  is  acknowledged  to  be  the  wisest  and  most  far  sighted 
of  reformers. 

A  few  only  of  the  items  which  go  to  make  up  the 
great  science  of  Penology,  have  been  presented  in  this 
paper,  and  such  only  in  a  hurried  and  superficial  way. 
Each  of  them,  and  of  those  necessarily  omitted,  merits  a 
paper  by  itself.  The  subject  is  a  very  large  one, 
and  its  benefits  are  not  only  for  the  prisoner,  but  reach 
and  include  all  of  society  outside. 

Progress  is  being  made  in  the  knowledge  and  appli- 
cation of  this  science,  and  the  ignorance,  narrowness, 
and  demagoguism  which  are  opposing  it — while  they  may 
retard  for  a  while — are  arousing  an  interest  in  the  sub- 
ject by  this  very  opposition,  which  must  result  in  even 
greater  progress  in  the  future. 

DISCUSSION. 

Mr.  Gutcheon,  of  Detroit:  I  would  like  to  ask  Mr. 
Storrs  a  question.  You  stated  in  your  paper  that  Gen. 
Brinkerhoff  has  made  the  statement  that  about  two  per 
cent,  of  the  entire  product  is  prison  product;  is  that  or 
is  it  not  concentrated  largely  on  particular  products  ? 

Mr.  Storrs:  I  will  say  that  it  is  made  up  from  thirty 
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odd  industries.  Of  course,  there  are  industries  the  per- 
centage of  which  is  very  much  higher,  but  it  is  not 
because  of  the  large  number  of  convicts  employed  in 
them.  One  of  the  highest  is  in  the  trade  of  saddlery 
hardware,  where  convict  labor  reaches  nineteen  per 
cent.  But  there  are  only  thirty-six  hundred  convicts 
in  that  group.  It  is  also  high  in  the  industry  of  the 
manufacture  of  hemp  jute.  But  taking  them  altogether, 
the  average  is  two  and  one- half  per  cent,  of  the  number 
outside  engaged  in  the  same  industry. 

Mr.  Cutcheon:  I  would  like  to  inquire  of  Mr.  Storrs, 
if  he  knows  the  number  of  convicts  that  have  been  re- 
leased in  this  state  under  the  ruling  of  our  Supreme 
Court. 

Mr.  Storrs;  I  would  not  dare  to  say,  but  every  one 
has  been  released  whom  the  lawyers  have  found  out 
has  been  imprisoned  under  that  act.  They  have  gone 
to  the  Supreme  Court  and  had  them  released.  I  do  not 
know  how  many  have  been  released.  Do  you  Judge 
Cahill  ? 

Judge  Cahill:  No. 

Mr.  Kirchner:  Do  we  understand  that  the  prison 
authorities  of  this  state  await  the  action  of  the  court 
regarding  persons  who  are  sentenced  improperly,  after 
the  highest  court  of  the  state  has  pronounced  such  sen- 
tences illegal  ? 

Mr.  Storrs :  I  don't  know.  If  they  do  it  is  because 
there  has  been  no  official  notice  as  to  the  sentence  to  the 
authorities  of  the  prison.  They  have  not  been  informed 
that  those  men  are  illegally  there. 

Mr.  Russell,  of  Detroit:  My  impression  is  that  the 
prison  officers  would  detain  the  prisoner  unless  there  was 
some  appeal  to  the  court. 

You  have  requested  the  lawyers  present,  Mr.  Chair- 
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man,  to  say  a  word  upon  this  subject.  There  can  be  no 
subject  of  any  greater  importance,  and  certainly  there  is 
no  department  of  the  administration  of  the  government  in 
this  country,  and  in  all  countries,  where  there  are  greater 
abuses  than  in  respect  to  the  punishment  of  crimes. 
There  have  been  a  great  many  learned  writers  upon  the 
the  subject.  It  is  not  a  new  one.  The  Marquis  Beccaria 
was  one  of  the  best,  and  Bentham  and  all  the  rest  have 
taken  it  up.  There  has  been  some  discussion  always  as 
to  the  object  of  the  administration  of  criminal  justice. 

I  believe  it  to  be  the  protection  of  society.  I  do 
not  think  it  is  so  much  the  punishment  of  the  indi- 
vidual, or  the  reform  of  the  criminal,  as  the  protection 
of  society.  And  there  are  very  great  evils  which  need 
correction,  which  need  discussion,  which  need  final 
repression.  The  writer  of  the  afternoon  has  touched 
upon  a  great  many  points,  any  one  of  which  is  suffi- 
cient for  a  discourse  by  itself.  But  there  is  one  thing 
which  he  has  not  touched,  and  I  may  be  pardoned  for 
referring  to  it. 

No  prosecuting  officer,  no  officer  of  any  kind  con- 
nected with  the  administration  of  criminal  justice  should 
be  paid  by  fees.  I  have  some  familiarity  with  the  sub- 
ject, having  been  for  several  years  a  prosecuting  officer 
myself,  and  having  watched  the  operation  of  the  system 
of  payment  by  fees;  and  it  works  only  evil,  and  that 
continually. 

There  is  another  thing  which  impressed  me  very  much 
when  the  writer  was  reading,  and  that  was  the  haphazard 
system  of  the  imposition  of  sentences.  Very  great  dis- 
cretion is  given  to  the  trial  judge.  That  discretion  has 
to  be  lodged  somewhere,  and  perhaps  it  could  be  lodged 
nowhere  any  better;  but  anyone  familiar  with  our  courts 
cannot  fail  to  see  that  the  discretion  is  terribly  abused. 
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A  judge,  of  an  arbitrary  and  vindictive  disposition,  may 
impose  the  extreme  penalty  of  the  law  because  he  is  a 
little  out  of  temper,  or  because  his  digestion  is  not  good; 
because  the  air  of  the  court  room  has  upset  him  a  lit- 
tle; and  without  any  regard  whatever  to  the  circumstances 
of  the  case  which  may  require  lenity  or  severity.  I  pre- 
sume there  is  not  a  lawyer  present,  or  any  gentleman 
who  is  at  all  familiar  with  the  atmosphere  of  the  crimi- 
nal courts,  who  will  not  bear  me  out  in  what  I  say.  If 
there  could  be  reposed  somewhere  a  discretion  such  as 
was  attempted  to  be  reposed  by  the  law  concerning  in- 
determinate sentences,  it  would  be  a  good  thing.  I  think 
we  must  all  agree  to  it. 

This  subject  bristles  with  so  many  points  of  impor- 
tance that  is  very  difficult  to  say  which  one  ought  to  re- 
ceive the  most  discussion. 

President  Cahill:  I  understood  the  drift  of  the  opin- 
ion of  the  Supreme  Court  to  be  that  the  fixing  of  a 
penalty  for  crime  within  the  limits  of  the  law  was  essen- 
tially a  judicial  prerogative,  and  that  power  could  not  be 
delegated  by  the  legislature  to  the  governor  or  any  other 
executive  or  administrative  officer.  That  is  an  interest- 
ing question  for  discussion.  It  has  been  decided  both 
ways. 

Mr.  Storrs:  The  indeterminate  sentence  is  carried 
out,  in  our  reformatories.  Every  boy  in  the  State  Re- 
form School  is  practically  under  such  a  sentence. 

Mr.  Kirchner:  That  is  pointed  out  by  Justice  Grant 
in  his  dissenting  opinion,  and  the  point  that  he  makes  is 
not  answered  by  the  majority  opinion  at  all.  The  prac- 
tice in  all  our  penal  reformatories,  whose  board  of  man- 
agers are  by  statute  given  the  power  to  remit  sentences 
in  consideration  of  good  behaviour,  has  been  such  as  to 
suggest  the  question  whether  its  long  continuance,  ante- 
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dating  as  I  understand  it  the  constitution  under  which 
we  now  live,  the  constitution  of  1850,  would  not  operate 
as  a  practical  construction  of  that  part  of  the  constitu- 
tion that  vests  the  judicial  power  in  the  courts.  I  do 
not  think  that  aspect  of  the  case  was  presented,  at  any 
rate,  it  is  not  discussed  in  either  opinion.  I  am  fully 
convinced  in  my  own  mind  that  the  only  solution  of  the 
question  lies  in  the  indeterminate  sentence,  and  that  this 
society  would  be  serving  the  state  if  it  set  about  an  agi- 
tation looking  to  a  constitutional  amendment  permitting 
the  legislature  to  provide  for  indeterminate  sentences. 

The  general  treatment  of  crime  is  a  question  that 
interests  me  much,  but  there  is  so  much  to  be  said  about 
it,  and  the  subject  presents  to  my  mind  so  many  phases 
that  I  hardly  know  where  to  begin.  To  begin  with  I 
seriously  doubt  the  efficacy  of  any  punishment,  as  such. 
I  doubt  whether  punishment,  as  such,  has  not  a  brutaliz- 
ing tendency,  a  brutalizing  influence  upon  the  commun- 
ity at  large.  It  certainly  has  upon  the  convict.  There 
may  be  natures  so  hardened  and  so  debased  that  there  is 
no  way  of  reaching  them  other  than  by  severity,  but  I 
think  they  are  exceedingly  rare.  I  think  this  question 
should  be  considered  from  the  standpoint  of  the  nature 
of  the  state.  The  fundamental  idea  of  the  state  as  a 
political  organization  is  justice,  absolute  justice. 

It  appears  to  me  that  any  measure  that  goes  beyond 
the  protection  of  society  is  not  just.  It  becomes  revenge, 
and  revenge  has  no  place  in  a  civilized  state.  I  dare  say 
that  a  prisoner  sentenced  to  a  reformatory  does  not  argue 
the  matter  out  in  that  way;  but  there  is  in  the  human 
heart  that  which  rebels  against  injustice  even  though  the 
state  be  its  instrument.  Consciously  or  unconsciously 
such  an  act  will  react  upon  the  community  to  its  ultimate 
disadvantage.    What  is  absolute  justice  in  any  case  may 
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not  always  be  readily  determined.  It  seems  to  me  that  if 
the  trial  judge  is  fit  and  competent  for  his  place,  he  is 
the  proper  person  to  determine  what  sentence  should  be 
imposed.  I  speak  now  of  the  maximum  sentence.  But 
we  all  know  that  in  the  despatch  and  hurry  of  business 
these  matters  are  not  given  the  consideration  they  de- 
serve. I  believe  we  have  a  statute  in  this  state  that 
requires  the  trial  judge  before  passing  sentence,  in  all 
cases  where  the  prisoner  has  pleaded  guilty,  to  examine 
into  the  facts  of  the  case  and  to  convince  himself,  not 
only  that  the  confession  is  voluntary,  but  that  the  pris- 
oner is  guilty  as  he  has  pleaded.  I  think  the  same 
care  should  be  required  to  be  exercised  in  cases  where 
persons  had  been  convicted  of  crime.  If  the  judge  were 
required  to  investigate  into  the  antecedents  of  the  alleged 
criminal  and  into  the  circumstances  of  the  offense,  I  think 
justice  would  be  meted  out  in  a  larger  measure  than  it  is 
now.  But  the  difficulty  is  that  the  machinery  to  do  that 
is  not  always  at  hand  and  the  law  has  not  made  any  spe- 
cific provision  for  it.  I  remember  very  well  a  few  years 
ago,  while  waiting  for  a  case  to  come  on  in  our  circuit 
court,  a  number  of  men  were  brought  up  for  sentence. 
One  was  charged  with  breaking  into  a  dwelling  house  in 
the  day  time  and  stealing  half  a  pint  of  wine  and  a  few 
cigars.  He  was  asked  if  he  had  anything  to  say  why 
sentence  should  not  be  passed  upon  him.  He  said  he  was 
not  guilty.  The  judge  said:  "I  am  advised  by  the  officer 
that  you  have  been  arrested  before."  The  prisoner,  who 
seemed  to  be  a  well  brought  up  young  man,  said:  u  I  beg 
your  honor's  pardon;  a  man  bearing  the  same  name  I 
bear  has  been  arrested,  but  if  you  will  give  me  time  I 
will  show  you  that  I  am  not  the  man."  The  judge  with- 
out more  hesitation  responded:  "The  sentence  of  the 
court  is  that  you  be  confined  at  hard  labor  in  the  state 
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prisoD  at  Jackson  for  thirteen  years."  Now,  certainly, 
that  was  not  justice.  It  offended  the  sense  of  justice  of 
every  man  present.  The  judge  who  imposed  that  sen- 
tence was  a  good  man,  a  kindly  man.  Perhaps  he  was 
laboring  under  some  of  the  difficulties  my  brother  Russell 
has  suggested.  I  made  inquiries  and  found  the  prisoner's 
story  to  be  true,  that  he  had  never  before  been  arrested 
or  charged  with  an  offense.  The  governor  upon  learning 
the  facts  pardoned  him.  I  dare  say  the  case  is  not  the 
only  one  of  the  kind  in  the  history  of  this  state.  I  have 
learned  from  conversations  with  members  of  the  Pardon 
Board  of  convictions  of  and  sentences  for  crime  of 
which  the  accused  were  wholly  innocent,  after  what 
seemed  to  be  a  fair  and  impartial  trial. 

Mr.  Cntcheon:  It  has  always  seemed  to  me  that  every 
thoughtful  man  must  reach  the  conclusion  that  the  object 
of  criminal  law  and  its  enforcement  is  the  protection  of 
society,  and  that  society  has  the  right  to  do  whatever  it 
finds  by  experience  necessary  to  that  end.  Now,  to  illus- 
trate, I  am  and  always  have  been  against  capital  punish- 
ment, yet  I  recognize  the  right  of  the  state  to  take  a 
man's  life,  if  necessary  to  protect  society.  Of  course  in 
the  application  of  the  criminal  law,  and  the  imposition  of 
sentence,  it  is  often  very  difficult  to  reach  exactly  the 
right  conclusion.  I  think  it  is  impossible  for  a  court, 
however  conscientious  and  however  laborious,  during  the 
short  period  of  a  trial,  to  know  just  what  should  be  done 
with  the  man  at  bar.  Like  my  brother  Russell,  I  have 
had  some  eight  or  nine  years'  experience  as  a  prosecuting 
officer.  I  know  the  prosecuting  officer  and  the  court 
always  endeavor  to  reach  a  just  conclusion  and  impose  a 
suitable  sentence,  but  I  know  how  often  we  were  in  doubt 
as  to  what  ought  to  be  done  in  a  particular  case.  There 
are  many,  I  was  about  to  say  a  thousand,  factors  in  the 
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case  which  cannot  be  reached  by  the  prosecution  or  by 
the  court  or  by  the  defense,  and  only  time  can  develop 
what  is  best  to  be  done.  I  am  therefore  very  strongly  in 
favor  of  steps  being  taken  in  this  state  to  amend  the  con- 
stitution so  that  the  system  of  indeterminate  sentence  may 
be  adopted.  It  seems  to  me  that  it  is  an  end  towards 
which  the  good  citizens  of  Michigan  ought  to  work.  Of 
course  there  is  the  right  of  appeal  to  the  Executive,  but, 
as  in  the  case  in  which  Mr.  Kirchner  in  the  goodness  of 
his  heart  did  appeal,  great  injustice  is  often  already  done. 
While  the  appeal  to  executive  clemency  is  a  partial  rem- 
edy, it  is  not  an  adequate  one,  and,  as  I  said,  I  think  we 
should  endeavor  to  secure  a  change  in  the  fundamental 
law  of  the  state  so  that  courts  may  impose  an  indeter- 
minate sentence,  and  this  association  will  do  good  work 
if  it  assists  to  bring  about  this  change.  It  never  before 
impressed  me  so  strongly  as  while  Mr.  Storrs  was  reading 
his  paper,  how  unequally  criminal  law  may  be  adminis- 
tered by  different  courts  in  the  state, — that  the  judge  of 
the  Wayne  Circuit  Court  may  impose  a  very  different 
sentence  from  that  imposed  by  a  judge  of  another  circuit 
for  the  same  offense,  and  the  two  men  may  meet  at  Jack- 
son, one  sent  there  for  ten  years  and  the  other  for  two, 
for  the  same  crime.  As  suggested  by  the  paper,  there 
ought  to  be  some  way  of  reaching  such  an  injustice. 

Mr.  Davis:  1  should  like  to  know  what  way  there  is  of 
reaching  that  matter. 

Mr.  Cutcheon:  I  do  not  see  any  except  by  a  board  of 
review,  which  shall  have  time,  opportunity  and  facilities 
for  investigating  all  the  facts  of  the  case,  the  conduct  of 
the  prisoner  while  serving  his  term,  and  all  the  elements 
that  time  can  bring  to  the  knowledge  of  a  reviewing 
board,  to  aid  them  to  a  just  conclusion. 
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Mr.  Kirchner:  Would  not  the  indeterminate  sentence 
plan  reach  the  case  ? 

Mr.  Cutcheon:  It  seems  to  me  that  is  just  what  could 
be  done. 

Mr.  Davis:  Of  course,  we  all  recognize  that  judges 
of  different  circuits  or  different  districts  and  different 
judges  in  the  same  districts  vary  radically  as  to  the 
severity  of  the  sentences  they  impose.  I  recollect  one 
judge  who  was  so  severe  in  his  sentences  that  juries 
would  hardly  ever  convict.  I  remember  a  case  where  a 
man  was  charged  with  grand  larceny  and  the  case  was 
clearly  proved,  but  the  jury  convicted  him  only  of  petit 
larceny.  When  asked  why  they  did  it,  they  said  they 
knew  if  they  found  him  guilty  of  grand  larceny  the 
judge  would  be  too  severe  with  him.  That  was  a  pretty 
serious  condition  of  things.  In  the  city  of  Omaha  there 
was  a  very  lenient  federal  judge,  and  two  blocks  away 
from  him  a  district  judge,  who  was  very  severe.  The 
federal  judge  always  asked  a  criminal  when  he  came  up 
for  sentence  whether  he  was  a  married  man,  and  if  the 
prisoner  knew  what  he  was  about,  he  said  he  was  married 
and  got  the  benefit  of  the  court's  leniency. 

Back  of  this  is  another  matter,  another  hint  that 
might  be  given, — that  courts  are  a  little  too  slow  in  their 
administration  of  justice.  I  grant  that  sounds  like  a 
truism.  I  remember  a  case  I  had  myself  where  the 
defendant,  a  model  young  man  who  had  a  very  good 
reputation  among  his  neighbors,  had  been  arrested  for 
grand  larceny, — for  stealing  a  buggy  worth  about  sixty 
dollars.  I  was  a  little  afraid  to  go  into  the  matter  of 
proof  regarding  the  value  of  the  buggy,  lest  he  might  be 
convicted  of  the  lesser  offense,  petit  larceny.  The  young 
man,  unfortunately,  was  convicted  of  grand  larceny. 
We  went  to  the  supreme  court  with  the  case.    The  young 
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man  said  he  couldn't  provide  a  stay  bond.  I  used  all  the 
efforts  I  could  to  get  a  hearing  promptly,  but  the  man 
was  sentenced  to  one  year  in  the  penitentiary.  The  case 
was  submitted  on  briefs  and  the  supreme  court  held  the 
case  for  decision.  One  day  about  ten  months  afterwards 
the  young  man  came  into  my  office  and  said  he  had 
finished  his  term  in  the  penitentiary,  having  gained  two 
months  by  good  conduct.  At  the  end  of  about  thirteen 
months  I  got  notice  from  the  clerk  of  the  court,  that  the 
supreme  court  had  found  the  evidence  insufficient  to 
convict  my  client  and  had  ordered  a  new  trial  !  That 
ought  to  be  remedied.  If  a  man  has  any  rights  in  a  case 
in  which  he  may  have  been  unjustly  convicted,  the  courts 
ought  to  give  a  speedy  hearing. 

Another  thing.  It  has  been  suggested  that  there  is 
too  much  difference  in  the  sentences  imposed  for  different 
crimes.  I  think  this  is  true.  I  remember  one  case  in 
which  a  man  was  accused  of  burglary.  The  evidence 
showed  that  he  had  crawled  through  a  cellar  window  into 
a  saloon  and  had  taken  a  pint  of  gin.  He  was  sentenced 
to  the  penitentiary  for  a  year.  When  the  judge  imposed 
the  sentence  he  said  he  was  sorry  the  law  didn't  allow 
him  to  impose  a  lighter  sentence.  At  the  same  time,  in 
the  city  of  Omaha,  if  an  alderman  had  betrayed  his 
trust  and  defrauded  the  city  out  of  half  a  million  dollars, 
he  could  have  been  sentenced  only  to  the  county  jail  for 
three  months.  Now,  this  is  a  matter  which  I  submit 
ought  to  be  reformed. 

Dr.  Prall:  From  the  standpoint  of  a  clergyman,  and 
I  will  also  say  from  the  standpoint  of  a  lawyer,  for  I  am 
a  member  of  the  New  York  and  New  Jersey  bars,  I  would 
like  to  say  a  word.  I  have  tried  criminal  cases  from 
murder  down  to  petty  larceny.  I  hate  to  seem  to  differ 
from  my  friend,  Mr.  Hirchner,  but  it  appears  to  me  look- 
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ing  at  matters  from  the  standpoint  of  a  clergyman  and 
not  from  that  of  a  lawyer  that  the  State  stands  not  ex- 
actly for  justice,  but  for  something  larger,  for  the  general 
welfare,  and  therefore,  what  the  State  does,  it  must  do  for 
the  well  being  of  the  whole.  Of  course  we  are  all  under 
the  law,  we  are  all  supposed  to  behave  ourselves  like  de- 
cent and  respectable  men  and  women,  if  we  do  not  do  so, 
the  question  arises  what  will  become  of  us?  Will 
revenge  come  ?  Will  justice  come  ?  or  will  the  State 
provide  some  means  by  which  the  evil  that  is  in  our 
hearts  may  be  eradicated  and  we  be  made  decent  and  re- 
spectable members  of  society  again?  I  take  it  that  all 
criminal  law  stands  not  for  revenge  and  not  for  justice  so 
much,  but  for  the  curing  of  the  evil  which  shows  itself  in 
the  human  heart.  In  other  words,  we  are  all  under  the 
law  as  under  a  school  master,  as  says  St.  Paul,  and  the 
law  does  not  exist  for  any  other  purpose,  the  criminal 
law  I  mean,  than  to  reform  men.  I  know  that  this  has 
not  been  the  old  idea,  but  it  is  the  present  prevalent  con- 
viction. 

It  seems  to  me  this  discussion  has  turned  upon  two 
points.  First:  that  men  are  often  brought  before  the 
law,  who  are  innocent  and  are  adjudged  to  be  guilty  and 
so  have  been  wrongfully  convicted  and  punished. 

Secondly:  After  guilty  men  have  been  convicted  and 
a  penalty  has  been  inflicted,  what  is  to  be  done  with 
them? 

As  to  the  first,  it  strikes  me  that  the  responsibility  of 
a  great  many  miscarriages  of  justice  lies  upon  the  law- 
yers themselves,  I  do  not  mean  to  say  individual  lawyers, 
but  upon  the  Bar  at  large.  Every  lawyer  is  an  officer 
of  the  court  and  he  ought  to  have  in  his  heart  a  desire, 
not  only  that  justice  should  be  done,  but  the  best  thing 
for  his  client,  if  he  be  guilty.  And  the  best  thing  in 
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such  a  case  is  a  reformatory  institution.  If  the  end  for 
which  the  State  exists  is  the  well  being  of  society,  the 
State  ought  to  order  its  prisons  in  such  a  way  that  the 
best  results  shall  be  gotten  out  of  the  criminal,  and  this 
leads  me  to  the  second  point. 

I  think  all  agree  that  the  indeterminate  sentence  is 
the  best  thing  by  which  to  get  the  best  results.  In  this 
way  a  man  is  not  sentenced  because  justice  demands  it 
or  revenge.  He  is  sent  to  a  State's  Prison  where  some 
means  will  be  taken  by  which  he  can  be  reformed,  and 
when  reformed,  be  allowed  to  go  and  take  his  place  in 
society. 

There  is  another  thing  that  might  be  urged  in  favor  of 
the  indeterminate  sentence.  In  cases  where  justice  has 
not  been  done  in  the  court  below,  (such  a  case  as  that 
spoken  of  by  my  friend,  Mr.  Kirchner,)  when  an  inno- 
cent man  comes  into  prison  under  an  indeterminate  sen- 
tence, the  Superintendent  and  the  Board  of  Control  can 
speedily  perceive  whether  the  man  be  a  criminal  or  not, 
and  in  a  very  short  time  they  will  place  him  in  the  class 
where  he  belongs  and  from  that  he  will  be  speedily  re* 
leased  and  let  go.  Such  a  thing  as  happened  in  the  case 
mentioned  could  not  have  worked  so  much  harm  as  it 
would  otherwise  have  done  if  the  man  had  been  sentenced 
for  an  indeterminate  term. 

Again,  we  all  know,  those  of  us  who  have  had  exper- 
ience, that  there  is  a  tremendous  amount  of  influence 
brought  to  bear  at  times  upon  the  Governor  of  the  State 
to  release  men  who  ought  not*  to  be  released.  We  have 
had  an  exhibition  of  this  thing  very  recently  in  case  of 
the  anarchists  pardoned  by  the  Governor  of  Illinois. 
Where  there  is  an  indeterminate  sentence  the  Governor 
may  say;  I  ought  not  to  release  that  man,  he  has  shown 
no  disposition  to  be  reformed,  or  he  may  say;  why  should 
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I  release  him,  as  soon  as  he  gets  into  the  highest  class 
he  will  be  speedily  released  and  let  go. 

The  power  of  pardoning  then  will  be  exercised  as  it 
ought  to  be  by  the  Superintendent  of  the  Prison  and  the 
Board  of  Control.  So  we  all  agree  upon  one  thing  and 
we  have  all  tried  to  give  reasons  why  the  indeterminate 
sentence  is  the  best  sentence  to  be  imposed  upon  crimi- 
nals. I  would  be  glad  to  do  what  I  can  individually  or 
otherwise,  to  further  this  end. 

Mr.  Russell:  I  would  like  to  add  a  word  to  what  I 
have  already  said  that  has  occurred  to  me  from  listening 
to  the  remarks  of  the  Rev.  Dr.  Frail:  The  constitutions 
of  almost  all  of  our  states  confer  upon  the  governor  the 
power  of  pardon.  That  is  a  relic  of  the  kingly  prerog- 
ative. We  do  not  to-day  hold  in  very  high  favor  the 
divine  right  of  kings.  A  king  could  pardon  because  he 
did  it  by  divine  right.  I  think,  from  considerable  obser- 
vation, that  no  governor  should  have  the  exclusive  power 
of  pardon.  That  power  should  be  conferred  upon  a 
council  of  pardons,  which  should  be  a  board  of  review, 
and  which  should  act  only  after  examination  and  the 
taking  of  testimony.  No  one  human  being  in  this  coun- 
try should  be  clothed  with  the  pardoning  power. 

Mr.  Taylor:  The  drift  of  the  discussion  seems  to  be 
rather  in  the  direction  of  favoring  a  reform  that  shall 
secure  to  us  the  indeterminate  sentence;  and,  if  we  are 
going  to  proceed,  the  measure  will  undoubtedly  have  to 
meet  certain  objections.  It  seems  to  me  if  all  the  people 
could  hear  such  an  argument  as  we  have  had  this  after- 
noon and  could  realize  the  moderate  tone  which  has 
characterized  it,  there  would  be  less  opposition  to  the  in- 
determinate sentence.  I  wish  to  call  attention  to  two  or 
three  objections  that  do  arise  in  the  minds  of  people,  to 
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show  where  we  need  to  guard  against  dangers  which  the 
public  believe  to  be  present. 

It  seems  to  me  that  too  frequently  those  that  are  re- 
formers in  the  direction  of  penology  say  more  than  is 
wise  about  the  reform  of  the  criminal.  There  is  a  great 
deal  of  old  fashioned  feeling  in  this  country  that  punitive 
ends  as  well  as  deterrent  and  reformatory  ends  should  be 
accomplished.  The  speaker  rightly  insisted  that  all  of 
these  should  be  co-ordinate  objects  in  punishment.  The 
masses  of  the  people  do  not  believe  that  it  is  the  end  of 
prisons  to  make  the  criminal  fit  for  heaven.  They  think 
that  the  needs  of  society  are  not  clearly  enough  brought 
out.  There  is  a  common,  instinctive  feeling  that  the  right 
to  punish  is  at  the  bottom  the  right  to  inflict  retribution. 
It  is  an  old  fashioned  idea,  and  perhaps  untenable;  but 
the  mass  of  American  people  feels  it  is  right  to  punish 
because  the  man  is  guilty.  As  regards  the  practical  end, 
they  believe  that  it  is  the  protection  of  society.  They  all 
want  to  see  that.  But  the  reform  of  the  criminal  is  only 
a  secondary  object,  or  auxiliary  to  the  public  protection. 
I  think  there  is  danger  of  making  people  think  that  we 
are  mere  sentimentalists  when  we  talk  too  much  about 
the  reform  of  the  criminal. 

There  is  another  thing.  We  should  not  say  so  much 
about  crime  being  a  disease.  The  mass  of  practical  men 
don't  believe  in  that  doctrine.  They  believe  that  man, 
to  a  moderate  extent  at  least,  is  a  free  being,  and  that  he 
is  responsible  somewhat  for  his  own  acts.  This  is  con- 
firmed by  the  comments  ot  the  public  press  upon  a  recent 
article  in  the  Forum,  an  article  affirming  the  common 
doctrine.  It  has  been  endorsed  in  the  Nation  and  other 
leading  journals.  The  great  leaders  in  penology  insist 
upon  a  materialistic  philosophy;  insist  that  crime  is  a 
question  of  the  conformation  of  the  brain,  that  it  is  a. 
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matter  of  digestion,  etc.  Whether  those  doctrines  are 
right  or  not,  there  may  be  a  question;  but  most  people 
are  not  in  sympathy  with  them  and,  so,  distrust  wardens 
and  others  who  advocate  those  doctrines. 

Then,  in  the  third  place,  there  is  undoubtedly  a  very 
general  feeling  among  practical  men  that  we  are  not 
going  to  be  guarded  sufficiently  against  the  chances  of 
imposition  along  this  line  of  reform.  The  almost  uni- 
versal view,  as  I  find  it  among  practical  men,  is  that 
under  the  system  those  very  fellows  will  get  out  who 
ought  not  to;  that  the  sharp,  cunning  man,  who  can 
wheedle  the  warden,  who  is  ready  to  go  to  meeting  on 
Sunday,  ready  to  go  to  Sunday  school,  etc.,  is  the  man 
who  is  going  to  get  out.  But  Mr.  Storrs  suggested  to  us 
this  afternoon  that  it  was  not  to  be  left  alone  to  the  war- 
den, that  there  was  to  be  a  board.  But  are  these  boards 
efficient  in  practice  ?  In  fact,  have  they  such  immediate 
relation  to  the  case  that  they  can  guard  against  the  gulli- 
bility of  wardens  ?  You  will  all  remember  the  case  at 
one  of  our  State  institutions  where  the  little  girl  was 
taken  away  for  criminal  purposes.  What  could  the  board 
do  before  the  fact?  Nothing.  Of  course,  afterwards 
they  could  bring  influence  to  bear  in  the  future  to  have 
greater  care  exercised  on  the  part  of  the  manager  or 
superintendent.  But  isn't  that  all  ?  Could  they  guard 
us  against  the  gullibility  and  sentimentality  of  wardens? 
I  am  sure  I  am  heartily  in  favor  of  the  movement  of  the 
hour,  but  we  need  to  guard  against  these  weaknesses  of 
the  system,  at  least  against  the  weaknesses  the  people 
believe  are  connected  with  the  system.  If  the  majority 
of  people  could  be  made  to  believe  that  wardens  gen- 
erally and  penologists  could  take  a  view  of  all  sides  of 
the  case,  they  might  be  willing  to  trust  them  with  all 
this  power. 
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Mr.  Storrs  :  I  think  the  matter  next  in  importance  to 
this  is  the  one  that  Mr.  Russell  brought  up.  It  is  the 
matter  of  fees.  The  worst  illustration  I  have  ever  known 
was  found  in  one  of  the  counties  of  this  state,  where  the 
police  officers  of  the  village  learned  there  were  six  tramps 
just  outside  the  village  quietly  resting.  The  three  offi- 
cers each  took  two  tramps  apiece  and  took  them  before 
justices  of  the  peace:  They  were  sentenced  and  thrown 
into  the  village  jail  to  serve  the  sentence.  The  result 
was  that  the  officers  got  their  fees,  the  three  justices  got 
their  fees,  and  the  sheriff  got  his  locking  in  and  out  fees. 
The  thing  is  so  worked  in  that  village  that  at  one  time 
when  a  new  officer  was  on  watch  there  one  evening  he 
found  a  poor  fellow  drunk,  and  he  took  him  home,  and  he 
was  reprimanded  very  severely  for  taking  him  home  in- 
stead of  taking  him  to  jail.  I  believe  if  there  were  no 
fees  this  thing  would  be  stopped.  The  records  of  our 
office  show  that  from  fifty  to  eighty  per  cent,  of  the  men 
in  jail  in  this  state  are  drunks,  tramps  and  disorderlies, 
and  they  are  put  in  jail  through  this  fee  system.  Next 
to  this  question  of  an  indeterminate  sentence,  I  hope  this 
association  will  begin  to  agitate  the  subject  of  doing 
away  with  the  fee  system.  Let  officers  be  paid  their  sal- 
aries, and  if  there  is  any  fee  let  it  go  to  the  public. 

Mr.  Cutcheon  :  The  matter  of  fees  and  the  contin- 
uance of  that  system  is  to  me  a  wonder  and  a  surprise. 
It  seems  to  me  that  ever  since  I  began  to  read  the  opin- 
ions of  the  attorney  generals  of  the  United  States,  they 
have  been  urging  upon  Congress  the  advisability  of  doing 
away  with  fees  and  the  payment  of  salaries  for  attorneys, 
marshals,  commissioners,  etc.,  and  yet  for  some  reason 
or  other  these  recommendations  have  been  ignored  or 
overlooked,  or  the  question  has  never  been  reached  in 
Congress,  so  that  United  States  attorneys  and  marshals 
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are  still  receiving  fees  for  their  services.  I  think  it  is 
absolutely  and  wholly  demoralizing,  and  we  cannot  do  any 
better  than  to  work  along  this  line  to  do  away  with  the 
fee  system. 

Mr.  Kirchner  :  They  have  abolished  it  virtually  in 
our  state  system.  I  come  back  to  ask  one  question.  I 
would  like  to  ask  your  views  as  the  expediency  of  remit- 
ting sentence  for  the  first  offense,  barring  such  cases  as 
are  committed  from  the  promptings  of  a  wicked  heart — 
taking  such  cases  as  larceny  and  petty  offenses,  would  it 
not  be  better  to  remit  the  penalty  entirely  in  the  case  of 
first  offenses,  except  in  cases  I  have  named,  showing  de- 
liberation and  a  wicked  heart  ? 

President  Cahill :  A  man  should  only  be  indicted 
where  the  indictment  charged  him  with  committing  a 
second  offense  ? 

Mr.  Kirchner  :  No.  He  should  be  tried  and  should 
have  the  fact  of  the  first  offense  judicially  established. 
Having  been  convicted  of  the  first  offense,  it  being  a 
minor  offense,  not  necessarily,  like  murder  or  burglary, 
involving  deliberation  and  a  wicked  heart,  would  it  not  be 
policy  to  remit  the  punishment  for  the  first  offense  en- 
tirely? Let  the  sentence  stand,  and  if  he  did  not  behave 
himself  properly,  he  might  be  brought  before  the  court 
and  dealt  with  according  to  law. 

Mr.  Storrs  :  I  know  in  cases  of  juvenile  offenders 
that  has  been  done,  and  in  the  main  it  works  well.  I 
don't  know  but  it  would  be  as  well  with  adult  offenders. 
The  very  fact  of  their  arrest  and  conviction  would  be  suf- 
ficient in  may  cases.  Of  a  thousand  children  arrested  in 
the  state,  less  than  33^  per  cent,  are  sent  to  the  reforma- 
tories, and  there  are  very  few  arrested  twice.  It  works 
in  the  case  of  juveniles,  and  I  do  not  know  why  it  would 
not  work  successfully  with  those  who  are  over  sixteen 
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years  of  age.  I  have  never  thought  of  the  question  very 
much. 

Mr.  Kirchner  :  I  have  had  it  brought  to  my  attention 
from  the  work  of  the  police  court  of  this  city.  In  most 
cases  those  who  defend  these  cases  are  young  men  who 
have  just  come  to  the  bar,  and  the  judges  upon  the  bench 
are  men  who  have  not  been  long  in  practice.  It  seems 
to  me  that  these  places  ought  to  be  filled  with  men  of 
legal  learning,  with  men  of  broad  human  sympathies, 
shrewd  in  brain  and  characterized  by  large  sympathetic 
experience  with  the  affairs  of  the  world.  It  seems  to  me 
if  such  men  could  be  put  in  these  places  much  good 
might  be  done.  Cases  have  come  under  my  observation 
where  young  men  for  a  first  and  trivial  offense  have  been 
sentenced  to  pay  a  fine  with  an  alternative  of  imprisonment 
in  the  House  of  Correction,  and  an  imprisonment  in  the 
House  of  Correction  began  a  downward  career.  It  seems 
to  me  that  if  such  cases  were  dealt  with  by  a  magistrate 
such  as  I  have  described,  such  things  would  not  hap- 
pen. I  think  that  this  association  could  do  a  good 
work  by  seeing  that  proper  men  are  chosen  to  fill  these 
places.  I  notice  that  in  Canada  the  office  of  police  mag- 
istrate is  esteemed  one  of  very  great  honor,  and  that  some 
of  the  ablest  barristers  aspire  to  it.  And  what  have  we 
in  America  ?  In  most  cities  these  places  are  filled  by 
young  men  without  experience  and  without  that  broad 
human  sympathy  that  ought  to  characterize  a  legal 
official . 


DISSATISFACTION  WITH  THE  SENATE. 


BY  THE  HONORABLE  ALFRED  RUSSELL,  OF  DETROIT. 


There  has  been,  of  late,  a  disposition  to  speak  with 
some  disrespect  of  the  Senate  of  the  United  States.  It 
is  decried  as  an  obstruction  to  legislation,  and  a  menace 
to  our  institutions.  It  is  derided  as  an  American  House 
of  Lords.  It  is  denounced  as  undemocratic,  because  it  is 
not  the  outcome  of  direct  popular  election,  and  because 
of  the  six  years  tenure.  It  is  assailed  on  account  of  the 
gross  inequalities  which  exist  with  regard  to  the  size, 
population,  wealth  and  power  of  the  constituencies  which 
are  represented  in  it.  It  is  stigmatized  as  a  club  of  rich 
men  who  gain  their  places  by  manipulating  State  legisla- 
tures. It's  past  history  is  pointed  to  and  it  is  alleged 
that  it  has  declined  in  the  character  and  eminence  of  the 
men  who  are  disposed  to  enter  it,  or  who  succeed  in  ob- 
taining seats  in  it.  Some  newspapers  and  some  public 
speakers  go  so  far  as  to  demand  its  abolition. 

Let  us  inquire  briefly  into  the  composition  of  the  Sen- 
ate, as  a  part  of  our  constitutional  system;  and  let  us  see 
whether  these  various  severe  strictures  are  well  founded; 
and  if  so  whether  it  is  possible  to  make  any  changes  for 
the  better. 

It  is  true  that  in  one  sense  the  Senate  is  an  obstruc- 
tion to  legislation.  That  is  one  reason  of  its  existence. 
It  was  created  partly  for  the  very  purpose  of  counterbal- 
ancing hasty,  improvident  and  reckless  action  by  the 
House  of  Representatives.    Two  chambers,  resting  on 
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different  bases,  and  of  a  different  composition  have  been 
thought  necessary  in  most  modern  governments.  If  one 
chamber  does  not  operate,  to  some  extent,  as  an  obstruc- 
tion to  the  action  of  the  other,  there  is  no  utility  in  hav- 
ing two;  nor  is  there  much  utility  if  one  is  a  mere  dupli- 
cation of  the  other,  as  with  most  of  our  state  Senates. 
In  some  of  the  States  and  in  the  neighboring  Province  of 
Ontario,  there  is  but  one  chamber.  It  must,  however,  be 
admitted  that  the  Senate  of  the  United  States  is  more 
of  an  obstruction  than  it  should  be  for  the  reason  that  it 
does  not  govern  itself  by  means  of  a  rule  of  closure. 
The  Silver  debate  in  1893  has  demonstrated  this;  and 
there  can  be,  and  should  be  a  change.  But  this  can 
come  only  from  the  Senate  itself,  under  the  pressure  of 
Public  Opinion,  which  is  the  real  ruler  of  this  country. 
The  previous  question  is  the  common-law  of  all  parlia- 
mentary bodies.  No  rule  of  the  Senate  has  either  recog- 
nized or  abolished  it.  Forcing  an  agreement  to  come  to 
a  vote  by  physical  coercion  is  equal  to  the  barbarism  of 
coercing  a  jury  by  confinement,  and  is  totally  unworthy 
of  a  civilized  country.  But  such  is  the  absurd  practice  of 
the  Senate. 

There  is  no  resemblance  whatever  between  the  Senate 
and  the  House  of  Lords,  except  that  each  is  a  second 
chamber.  One  is  a  representative  body  elected  by  inde- 
pendent states,  and  its  members  sit  for  a  term  of  years; 
the  other  is  hereditary  or  appointive.  One  is  not  based 
in  any  degree  on  property  or  social  rank;  the  other  is 
wholly  so.  One  is  clothed  with  important  executive 
functions  with  respect  to  making  treaties  and  confirming 
nominations;  the  other  possesses  no  such  functions.  One 
rests  upon  an  unchangeable  provision  of  a  written  Con- 
stitution; the  other  rests  nominally  upon  custom  and  pre- 
cedent, but  in  reality  upon  the  pleasure  of  the  English 
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Commons,  who  abolished  it  once,  at  the  time  of  the  Re- 
public of  England,  and  may  perhaps  again.  In  fine,  the 
House  of  Lords  is  the  exponent  of  the  spirit  of  caste,  in 
which  Englishmen  believe  thoroughly;  but  the  Senate 
symbolizes  the  equality  of  States  founded  upon  the  equal- 
ity of  citizens. 

So  far  as  it  is  objected  that  the  Senate  is  not,  as  at 
present  constituted,  the  fruit  of  immediate  popular  elec- 
tion, it  is  to  be  said  that  it  possibly  rests  with  the  legis- 
latures of  the  several  states  whether  or  not  to  create  sen- 
ators in  that  way;  but  a  constitutional  amendment  may  be 
necessary.  The  state  legislatures  appoint  the  senators, 
under  the  Constitution,  and  such  appointment  may  be 
made  by  the  legislature  itself  directly,  which  is  the  usual 
course,  or  by  popular  vote  in  districts  as  in  the  case  of 
electors,  or  by  general  ticket,  according  as  the  legislatures 
may  provide.  This  was  so  adjudged  recently  as  to  presiden- 
tial electors  in  the  Michigan  case  of  McPherson  vs.  Blacker. 
146  U.  S.  1.  Here  again  public  opinion  will  govern. 
Michigan  recently  adopted  the  method  of  popular  vote 
in  districts,  but  has  returned  to  the  method  of  direct  ap- 
pointment by  the  legislature.  The  limits  of  this  paper  do 
not  admit  of  a  discussion  of  the  merits  of  the  respective 
methods.  But  the  fact  that  in  all  the  States  except  eight, 
all  judges  are  elected  by  popular  vote,  seems  to  show  the 
existence  of  a  drift  of  opinion  which  will  ultimately  lead 
to  the  election  of  senators  by  popular  vote;  and  I  am  in 
favor  of  that  method.  It  is  true  that  the  founders  of  the 
government  intended  that  the  Senate  should  not  respond 
quickly  and  readily  to  popular  sentiment;  and  that  it 
should  differ  in  this  respect  from  the  House,  and  should 
serve  as  a  stable  and  steadying  force  in  our  system. 
Nevertheless,  inasmuch  as  one-third  of  the  Senate  is- 
elected  every  second  year,  the  Senate  has  proved  sensi- 
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tive  to  public  opinion  which  always  has  controlled  it  and 
inevitably  always  will  control  it.  But  direct  popular 
election,  would,  at  the  present  time,  make  the  Senate 
stronger  with  the  people,  more  influential,  more  respected 
and  more  worthy  of  respect.  Popular  election  would 
bring  out  men  who  could  conduct  an  educational  debate 
before  the  people,  resembling  the  memorable  senatorial 
canvass  of  Lincoln  and  Douglas  in  Illinois  in  1858. 
Under  the  present  practice  the  legislatures  do  not  actually 
select  a  senator,  but  the  candidate  for  the  Senate  pro- 
cures the  election  of  members  of  the  legislature  with  ref- 
erence to  their  selecting  him  as  senator. 

I  pass  to  the  subject  of  the  absence  of  proportionate 
numerical  representation  in  the  Senate.  The  original 
state  governments  were  recognized  and  perpetuated  by 
the  Constitution  and  were  continued  in  the  possession  of 
the  larger  part  of  their  antecedent  rights  of  sovereignty. 
The  States  surrendered  to  the  new  government  certain 
enumerated  powers  and  reserved  all  the  rest,  although 
the  new  government  was  made  supreme,  within  its  sphere, 
over  every  inch  of  all  the  territory  of  all  the  States.  A 
House  was  created  proportioned  to  the  numbers  of  the 
whole  American  people,  but  the  Senate  was  based  upon 
the  perfect  equality  of  all  the  States.  It  was  ordained, 
as  a  fundamental  part  of  the  Constitution,  that  each  State 
should  be  entitled  to  two  Senators,  because  it  was  found 
necessary  that  the  new  government  should  have  not  only 
a  national  character  but  also  a  federal  character.  The 
small  States  absolutely  refused  to  become  members  of  a 
union  based  upon  numerical  representation  alone.  They 
insisted  that  each  State,  as  a  sovereign  and  independent 
political  corporation,  no  matter  how  insignificant  in  terri- 
torial extent,  numbers  and  property,  should  stand  in  the 
Senate  on  an  equal  footing  with  every  other  State,  no 
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matter  how  important  in  size,  population  or  wealth.  The 
Senate  was  to  be,  and  is,  in  some  sense,  a  Council  of 
Ambassadors  from  the  States.  In  this  aspect  of  it, 
the  Senate  was  not  the  result  of  theorizing  about  the  cre- 
ation of  a  second  chamber,  but  was  produced  by  the  nec- 
essity of  the  case.  The  Senate  was  neither  invented  nor 
copied.  It  grew.  Great  as  is  the  apparent  anomaly  that 
Khode  Island  should  counterbalance  New  York  and  that 
Delaware  should  counterbalance  Pennsylvania,  this  anom- 
aly was  absolutely  unavoidable.  The  alternative  was 
the  failure  of  any  plan  of  union  whatever.  The  unfortu- 
nate thing  has  been  that  this  anomaly  has  been  repeated 
and  increased  without  necessity,  and  from  partisan 
motives.  Territory  acquired,  in  pursuance  of  our  historic 
policy,  under  the  war-making  and  treaty-making  powers 
of  Congress,  has  been  erected  into  new  States  grossly 
unequal  in  all  that  goes  to  constitute  such  political  com- 
munities. Regions  containing  not  one-third  of  the  pop- 
ulation requisite  for  a  single  representative,  have  been 
admitted  as  States,  entitled  to  two  Senators.  It  is  unfor 
tunate  that  six  so-called  "silver  States,"  should  have  been, 
admitted,  having  only  eight  representatives  but  having 
twelve  senators,  who  counterbalance  the  twelve  New 
England  senators,  and  outweigh  the  ten  senators  from 
the  States  of  the  original  Northwest  containing  a  single 
city,  Chicago,  with  a  greater  population  than  all  the  six 
silver  States  put  together.  But  the  mischief  is  done  and 
is  absolutely  without  remedy.  A  State  may  dwindle,  as 
Nevada  is  rapidly  dwindling,  until  it  may  approach  the 
condition  of  the  English  so-called  urotten  boroughs"  of 
which  Lord  John  Russell  said,  in  1832;  "You  look  upon 
a  mound,  or  a  deserted  house,  and  are  told  it  sends  two 
members  to  parliament."  A  constitutional  amendment 
would  be  powerless  to  deprive  a  State  of  statehood,  and 


46  MICHIGAN  POLITICAL  SCIENCE  ASSOCIATION. 


of  its  two  senators,  without  its  consent.  So  Article  V  of 
the  Constitution  expressly  ordains.  A  State  can  neither 
perish  nor  be  degraded.  Once  a  State,  always  a  State. 
Chief  Justice  Chase  said  in  Texas  vs.  White,  7  Wall.  725; 
"The  Constitution  in  all  its  provisions  looks  to  an  inde- 
structible Union  of  indestructible  States."  The  Senate 
is,  therefore,  itself  indestructible,  and  is  the  most  stable 
and  unalterable  political  body  in  the  world !  It  will  ex- 
ist long  after  the  House  of  Lords  has  passed  away. 
Those  who  talk  of  the  abolition  of  the  Senate  do  not 
consider  what  they  say.  The  abolition  of  the  Senate 
would  mean  the  destruction  of  the  Union.  See  the  lan- 
guage of  Chief  Justice  Marshall  in  Cohens  vs.  Virginia, 
6  Wheaton  389,  390.  There  is  no  remedy  whatever  for 
the  inequality  complained  of,  except  to  admit  no  more 
skeleton  states.  The  existing  territories  should  remain 
territories. 

I  have  already  said  that  I  believe  popular  election  the 
best  method  for  the  States  to  employ  in  the  making  of 
senators,  with  reference  to  the  cure  of  the  evil  of  ob- 
struction to  legislation.  This  method  is  also  desirable  as 
a  remedy  for  the  two  remaining  evils  we  have  to  consider, 
namely,  the  presence  of  many  millionaires  in  the  Senate, 
and  the  decline  of  that  body  in  the  character  and  emi- 
nence of  its  members.  These  evils  have,  however,  been 
greatly  exaggerated.  Not  one-fifth  of  the  senators  are 
men  of  great  wealth,  nor  men  chargeable  with  having 
used  their  money  to  buy  legislatures.  The  remainder  are, 
in  general,  lawyers  of  standing,  possessing  only  a  compe- 
tence. It  is  not  desirable  that  the  Senate  should  be  com- 
posed wholly  of  lawyers,  though  it  is  plain  that  good 
lawyers  have  special  qualifications,  incident  to  their  call- 
ing, for  usefulness  there.  The  men  of  renown  there  in 
the  past  have  generally  been  lawyers.    The  membership 
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of  men  of  business  and  affairs  adds  much  to  the  value  of 
that  body.  But  merit  and  talent  shown  in  any  depart- 
ment of  the  world's  work  may,  and  can,  give  a  man  con- 
sideration enough  among  his  fellows  to  gain  for  him  a 
seat  in  the  Senate,  and  to  render  him  useful  when  there. 
There  are  enough  men  qualified  for  the  Senate  in  every 
State  to  render  it  unnecessary  to  fall  back  upon  rich  men 
having  no  other  recommendation  than  riches.  No  doubt 
the  pecuniary  expense  attending  the  residence  of  a  sen- 
ator at  the  capital  has  largely  increased  at  the  present 
time,  and  this  fact  takes  men  of  wealth  there  and  deters 
others  from  looking  thither.  Washington  is  no  longer 
what  it  was  when  the  wife  of  President  Adams  hung  the 
clothes  to  dry  in  the  east  room,  or  when  senators  messed 
together,  or  when  feminine  authority  had  not  shown  itself 
there.  The  conditions  of  living  there,  so  far  as  expense, 
luxury  and  display  are  concerned,  are  simply  duplications 
of  what  we  see  in  all  our  cities.  We  cannot  expect  plain 
living  and  high  thinking  at  the  centre  of  the  country  if 
not  found  throughout  the  country.  Washington  simply 
reflects  the  constituencies.  Republican  simplicity  in  high 
places  has  disappeared  forever  from  this  nation  which  has 
now  become  the  richest  and  most  powerful  in  the  world. 
It  results,  I  think,  that  these  altered  circumstances  render 
two  changes  desirable  in  order  to  improve  the  member- 
ship of  the  Senate  and  to  enable  men  of  mark,  possessing 
only  moderate  means,  to  consider  entering  it,  and  to  en- 
able the  States  to  have  the  benefit  of  the  services  of  such 
men.  The  compensation  of  senators  should  be  increased 
and  they  should  be  provided  with  official  residences  of 
uniform  cost.  There  is  no  equality  of  States  when  a 
senator  from  one  State  is  able  to  live  in  a  hundred  thou- 
sand dollar  house  and  turn  over  his  salary  to  a  secretary, 
while  a  senator  from  another  State  is  forced  to  live  in 
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humble  lodgings  and  do  the  work  of  a  clerk.  The  official 
life  of  a  senator  is  a  third  longer  than  that  of  the  President, 
who  is  provided  with  a  house.  There  is  a  bare  possibility 
that  the  representatives  might  consent  to  these  changes. 
Representatives  often  become  senators. 

I  submit  in  conclusion,  that  the  grounds  of  dissatis- 
faction with  the  Senate  are  slight  compared  with  its  util- 
ity as  the  most  remarkable  political  contrivance  in  modern 
government,  and  by  the  side  of  its  great  and  splendid 
history.  A  hundred  years  have  shown  that  it  is  indeed 
the  masterpiece  of  the  constitution.  It  stands  four-square 
to  all  the  winds  that  blow  !  May  it  be  perpetual  because 
upon  its  perpetuity  depends  the  perpetuity  of  the  Union. 


SUGGESTIONS  FOR  A  SYSTEM  OF  TAXATION. 


BY  PROFESSOR  HENRY  C.  ADAMS. 

It  is  my  purpose  in  this  paper  to  submit  a  plan  of  tax- 
ation which  shall  fit  the  political  adjustments  and  indus- 
trial customs  of  the  American  people.  Were  the  task 
less  difficult  or  the  problem  less  important,  an  introduc- 
tion detailing  its  difficulties  and  narrating  its  importance 
might,  perhaps,  be  tolerated.  But  since  my  theme  is 
taxation  and  my  hearers  tax-payers  such  an  introduction 
would  be  without  excuse. 

Before  submitting  the  plan  in  detail,  however,  it  may 
be  well  to  state  the  principles  to  which  it  conforms. 
These  are  not  the  most  important  principles  that  might  be 
named  if  one  purposed  writing  a  treatise  upon  the  science 
of  taxation  ;  but  they  are  pertinent  in  view  of  the  pecu- 
liar difficulties  encountered  in  the  administration  of  our 
existing  financial  system,  and  will  be  of  service  because 
they  bring  certain  truths  into  the  foreground  which  can- 
not be  overlooked  in  the  perfecting  of  new  laws.  They 
are  as  follows  : 

First.  Greater  reliance  must  be  placed  upon  the 
principle  of  segregated  sources  of  revenue  in  order  to 
adapt  the  fiscal  system  to  the  peculiar  structure  of  the 
American  State.  The  political  organization  of  this  coun- 
try recognizes  three  distinct  grades  of  government,  each 
having  an  origin  distinctly  its  own,  and  functions  pecu- 
liar to  itself.  These  are,  the  federal  government,  the 
states  proper,  and  the  minor  civil  divisions.  A  consid- 
eration of  the  questions  of  local  taxation  renders  it  neces- 
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snrv  tlmt  the  minor  civil  divisions  be  classified  as  coun- 
ties, townships  and  school  districts  on  the  one  hand,  and 
chartered  municipalities  on  the  other,  thus  making,  for 
the  purpose  of  our  present  study,  four  distinct  fiscal 
agencies.  A  mental  survey  of  these  grades  of  govern- 
ment enables  one  to  recognize  that  each  has  political 
functions  peculiar  to  itself,  and  the  claim  here  presented 
is  that  there  should  be  assigned  to  each  a  source  of  rev- 
enue distinctively  its  own,  that  is  to  say,  a  domain  of 
taxation  into  which  the  other  grades  of  government 
should  be  precluded  from  entering.  Segregation  of  the 
sources  of  revenue  is  by  no  means  a  novel  idea.  It  was 
asserted  by  John  Lamb  and  Melanchthon  Smith  in  their 
famous  discussion  with  Alexander  Hamilton  and  John 
Jay  at  the  time  of  the  adoption  of  the  federal  Constitu- 
tion, and  although  at  that  time  political  exigencies  would 
not  permit  its  recognition  in  favor  of  state  and  local 
governments,  it  has  found  frequent  expression  since  that 
day,  and  has  many  times  decided  the  votes  of  legislative 
bodies.  It  is  not  strange  that  this  should  be  the  case 
since  the  considerations  favoring  segregation  of  revenue, 
independently  of  those  presented  in  the  interest  of  a 
sound  fiscal  system,  are  the  same  as  those  which  are  urged 
in  favor  of  local  self-government. 

Second.  It  is  of  prime  importance  in  all  direct  tax- 
ation that  the  government  should  make  its  appeal  to  the 
source  of  revenue  rather  than  to  the  private  funds  into 
which  that  revenue  is  divided  for  the  purpose  of  personal 
consumption.  The  phrase  ''direct  taxation"  is  used  in 
its  administrative  rather  than  its  theoretical  sense.  In 
order  to  make  myself  perfectly  clear,  and  at  the  same 
time  avoid  an  extended  analysis,  I  may  say  that  it 
would  be  in  harmony  with  the  principle  above  stated 
should  all  stocks  and  bonds  of  industrial  corporations  be 
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free  from  taxation  in  the  hands  of  those  who  hold  them 
as  an  investment;  but  the  corporations  which  issue  these 
stocks  and  bonds,  and  which  pay  from  their  corporate  in- 
come the  dividends  and  interest  accruing  upon  them  to 
individual  holders,  should  contribute  for  the  support  of 
the  government  all  that  the  industry  in  question  may  be 
justly  called  upon  to  contribute.  This  also  is  an  old 
principle  of  taxation.  The  line  of  reasoning  upon  which 
it  rests  was  used  effectively  by  the  Physiocrats  when  they 
urged  that  all  taxes  should  be  levied  upon  land,  because 
land  was  the  only  source  of  clear  income.  The  error  lay 
not  in  their  ideas  respecting  the  economy  and  certainty  of 
collecting  taxes  from  the  original  source  of  revenue,  but 
in  their  industrial  analysis  which  asserted  that  land  was  the 
only  source  of  clear  income.  There  are  many  reasons, 
some  of  which  will  appear  as  our  plan  unfolds,  why  mod- 
ern financiers  might  avail  themselves  of  this  principle 
with  advantage. 

Third.  The  third  principle  is  especially  important  in 
the  presence  of  modern  complicated  industrial  relations. 
It  asserts  that  equality  of  taxation,  which  all  regard  as 
desirable,  does  not  require  the  taxation  of  every  citizen, 
every  industry,  and  every  commodity.  This  principle  is 
contrary  to  the  policy  followed  by  the  majority  of  American 
states.  The  point  may  be  clearly  presented  by  quoting 
from  the  report  of  a  committee  appointed  to  investigate 
the  taxing  system  of  the  State  of  Pennsylvania,  and  my 
contention  is  that  the  present  taxing  laws  in  Pennsyl- 
vania are  more  nearly  in  harmony  with  sound  fiscal  re- 
quirements than  the  changes  implied  by  the  criticisms 
which  this  committee  submits. 

"Nearly  all  of  our  sister  states  have  couched  their 
taxing  clause  in  general  and  comprehensive  terms,  and 
their  exemption  clause  in  specific  language.    Under  the 
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laws  of  those  states  all  property  is  taxable  excepting 
When  the  owners  are  able  to  show  explicit  statutory 
authority  for  its  exemption.  In  our  plan  of  taxation  this 
order  of  proceeding  is  reversed.  Although  our  present 
constitution  seems  to  contemplate  equal  taxation  yet  our 
statute  names  and  describes  its  subjects  in  explicit  lan- 
guage, leaving  all  other  kinds  of  property  unmentioned, 
and  hence  untaxed.  Our  law  throws  the  burden  of  proof 
upon  the  taxing  officers  to  show  that  the  property  they 
propose  to  tax  is  described  in  the  taxing  clause  of  our 
statute.  Under  the  stimulus  of  modern  invention  prop- 
erty is  constantly  taking  on  new  forms.  If  civil  govern- 
ment benefits  any  property,  it  benefits  all  kinds  of  prop- 
erty. A  tax  law  framed  like  ours  cannot  remain  equitable 
unless  revised  as  often  as  each  important  invention 
changes  the  methods  of  production  or  transportation." 

The  position  assumed  by  this  committee  is  most  cer- 
tainly open  to  question.  It  is  not  necessary  in  order  to 
attain  equality  of  taxation  that  all  kinds  of  property  be 
taxed  at  uniform  rates,  but  simply  that  the  property  of 
industries  which  come  into  competition  with  each  other 
shall  be  uniformly  taxed.  If  one  grade  of  woolen  mill 
is  subjected  to  taxation  other  mills  coming  into  competi- 
tion with  it  should  also  be  taxed.  But  there  is  no  reason 
why,  because  the  woolen  industry  contributes  to  the  sup- 
port of  government,  the  butcher  or  boot  maker  should 
also  contribute  ;  for  it  must  be  remembered  that  in  a 
commercial  community,  commercial  forces  are  persistently 
at  work,  and  that  the  prices  of  commodities  to  the  con- 
sumer, assuming  of  course  that  goods  are  not  produced 
by  an  organization  which  enjoys  a  monopoly,  will  adjust 
themselves  to  the  conditions  of  production.  In  the  case 
referred  to  the  price  of  woolens  would  embody  the  tax 
imposed  upon  the  woolen  industry,  while  the  price  of 
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meats  and  boots  would  be  less  on  account  of  the  exemp- 
tion of  butchers  and  boot  makers  from  taxation.  Equal- 
ity of  taxation,  therefore,  requires  nothing  more  than 
equal  taxation  of  all  competing  industries.  There  will  be 
no  injustice  as  between  citizens  should  non-competing 
industries  be  free  from  taxation.  The  importance  of  this 
principle  is  that  its  recognition  would  permit  our  taxing 
system  to  be  made  much  more  simple  than  it  is  at  the 
present  time,  an  ideal  which  must  certainly  commend 
itself  to  any  one  who  appreciates  the  complexity  of  exist- 
ing laws. 

Permit  me  to  repeat  the  three  principles  which  it  is 
claimed  should  guide  in  formulating  a  fiscal  plan  for  the 
American  people.  First,  sources  of  public  income  should 
be  segregated  for  the  various  grades  of  government. 
Second,  direct  appeal  should  be  made,  as  far  as  possible, 
to  the  original  fund  created  by  industry  and  no  demand 
made  upon  the  personal  funds  of  citizens.  Third,  equal- 
ity of  taxation  does  not  require  that  every  species  of 
property  be  taxed.  What,  now,  is  the  program  by  which 
these  general  principles  may  be  realized  in  a  fiscal  system. 

As  already  remarked,  there  are  four  grades  of  govern- 
ment whose  financial  existence  must  be  recognized, — 
the  federal  government,  the  state  government,  the  minor 
civil  divisions  and  the  municipalities.  Each  of  these 
grades  of  government  is  imposed  with  special  and  limited 
functions,  and  requires  only  such  revenue  as  is  necessary 
to  enable  it  to  perform  these  functions  in  a  satisfactory 
manner.  The  peculiarity  of  the  federal  government 
when  compared  with  the  other  grades  of  government  is 
that  it  is  the  only  one  which  from  tho  nature  of  its  duties 
is  exposed  to  fiscal  emergencies,  and  consequently  the 
only  one  for  which  elasticity  of  revenue  is  of  prime  im- 
portance.   This  is  true  because  the  federal  government  is 
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charged  with  all  duties  pertaining  to  war  and  peace,  and 
the  only  kind  of  an  emergency  which  should  be  permit- 
ted to  influence  the  system  of  taxation  is  occasioned  by 
the  outbreak  of  a  war.  It  is  only  necessary  to  read  the 
financial  history  of  the  United  States  during  the  war  of 
1813  and  the  war  of  1861,  to  show  that  any  government 
which  wields  the  war-power  must  regard  elasticity  of 
revenue  as  the  most  essential  feature  of  its  fiscal  system. 
This  is  equivalent  to  saying  that  the  federal  government 
should  continue  its  system  of  internal  taxation  and, 
during  years  of  peace,  reduce  its  excise  and  import  duties 
below  the  maximum  revenue  rate.  The  only  practical 
suggestion,  therefore,  so  far  as  the  federal  government  is 
concerned,  points  to  the  advisability  of  reducing  the  rate 
of  taxation  upon  imported  goods  and  upon  whisky  and 
tobacco  to  such  a  degree  that  in  case  of  an  emergency 
the  revenue  to  the  government  might  be  immediately  in- 
creased by  raising  the  rate  upon  existing  taxes. 

Speaking  in  the  broad  lines  adopted  in  this  address, 
the  taxing  system  of  the  federal  government  may  be  said 
to  be  satisfactory.  When,  however,  one  considers  the 
laws  for  raising  revenue  in  the  states,  in  the  minor  civil 
divisions,  and  in  the  cities,  one  is  at  a  loss  for  words  suf- 
ficiently strong  to  express  the  criticisms  which  justly  may 
be  urged.  The  system  works  unequally  as  between  the 
local  divisions  which  make  contributions  for  the  support 
of  state  government  as  well  as  between  individual  con- 
tributors. The  idea  to  which  the  existing  taxing  system 
in  the  main  conforms  is  that  of  the  general  property  tax, 
supplemented  here  and  there  by  taxation  of  corporations. 
The  general  property  tax  may  have  worked  fairly  well  at 
the  time  it  was  adopted.  There  was  then  but  little  incor- 
poreal property  and  real  property  was  distributed  among 
the  citizens  with  a  fair  degree  of  equality.    The  theory 
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underlying  the  general  property  tax  is  that  the  value  of 
property  adjusts  itself  to  its  productive  capacity,  and  in 
taxing  all  property  upon  a  uniform  basis  of  valuation  it 
is  assumed  that  citizens  pay  in  proportion  to  their  respect- 
ive incomes .  It  is  no  part  of  our  present  discussion  to 
consider  whether  or  not  this  theory  was  tenable  when 
the  general  property  tax  originated  ;  it  is  sufficient  to 
notice  that  it  does  not  fit  into  the  industrial  conditions  of 
modern  life.  The  development  of  the  corporation  and 
the  increase  of  incorporeal  property  which  comes  with 
the  increase  of  interdependence  in  industrial  matters  have 
destroyed  the  conditions  under  which  a  general  property 
tax  can  work  in  a  satisfactory  manner,  even  admitting 
the  theory  upon  which  it  is  based  to  be  sound.  A  reform 
in  our  system  of  taxing,  therefore,  must  mean  the  aband- 
onment of  the  general  property  tax  and  the  substitution 
of  some  other  form  of  taxation  adjusted  more  closely  to 
the  requirements  of  modern  industrial  life. 

It  may  not  be  inappropriate,  in  order  to  strengthen 
the  impression  that  the  general  property  tax  must  be  en- 
tirely abandoned,  to  refer  to  one  or  two  of  the  most 
serious  evils  in  its  working.  First,  it  may  be  remarked 
that  the  creation  of  boards  of  equalization,  which  at 
present  exist  in  almost  all  of  the  American  common- 
wealths, is  a  confession  that  the  general  property  tax  is 
incapable  of  working  in  a  just  manner  as  between  com- 
munities. The  laws  require  that  property  shall  be  assessed 
at  its  true  valuation.  This  is  impossible  so  long  as  asses- 
sors are  elected  by  the  people  whose  property  they  assess. 
The  voters  in  each  township  in  a  state  know  that  the  lower 
their  property  is  assessed,  as  compared  with  the  assess- 
ment in  other  townships,  the  less  will  be  their  quota  of 
the  county  and  state  taxes.  Each  township  assessor  is 
suspicious  of  the  manner  in  which  the  assessors  of  other 
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townships  will  estimate  the  valuation  of  property,  and 
there  is  consequently  induced  what  I  may  term  competi- 
tion between  townships  for  undervaluation, — a  competi- 
tion that  has  resulted  in  bringing  about  a  state  of  affairs 
in  which  valuation  according  to  the  requirements  of  the 
law  would  work  absolute  injustice  to  the  citizens  of  the 
township  or  county  where  it  was  made.  I  need  not  go 
further  in  this  characterization,  but  repeat;  the  fact  that 
the  clumsy  machinery  of  equalization  is  a  necessity  in 
carrying  out  the  theory  of  the  general  property  tax  is  a 
severe  criticism  upon  it. 

This  assumes  the  Michigan  organization  of  local  gov- 
ernment, the  relation  of  forces,  however,  is  the  same  for 
all  states  whose  assessors  are  local  officers. 

A  second  and  much  more  serious  criticism  presents 
itself.  It  lies  in  the  theory  of  the  general  property  tax 
that  all  property,  corporeal  and  incorporeal,  should  con- 
tribute to  the  needs  of  government  in  proportion  to  val- 
uation. As  a  matter  of  fact,  incorporeal  property  under 
this  system  is  practically  free  from  taxation.  Permit  me 
to  present  a  few  facts  in  support  of  this  statement,  which 
I  take  from  Dr.  Seligman's  paper  on  "The  General  Prop- 
erty Tax." 

"The  tenth  census  of  the  United  States  asserts  that 
from  1860  to  1880  the  assessed  valuation  of  real  estate 
increased  from  $6,973,006,000  to  $13,036,767,000,  while 
that  of  personal  property  decreased  from  $5,111,554,000 
to  $3,866,227,000.  In  California  personal  property  was 
assessed  in  1872  at  $220,000,000,  in  1880  at  $174,000,- 
000,  and  in  1887  at  $164,000,000,— a  net  decrease  in 
fifteen  years  of  $56,000,000.  Keal  estate  increased 
during  the  same  period  from  $417,000,000  to  $791,000,- 
000.  Personal  property  paid  17.31  per  cent.,  real  estate 
82.69  per  cent,  of  the  taxes.    In  Illinois  the  figures  for 
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1888  are  20.18  per  cent,  and  79.82  per  cent,  respective- 
ly. In  Cook  county  (Chicago),  out  of  a  total  valuation 
of  $210,000,000,  personal  property  paid  only  14  per 
cent.    In  New  York  the  figures  are  as  follows  : 

Real  Estate.   Personal  Property 


1843,   $  476,999  $118,602 

1859,   1,097,564  307,349 

1871,   1,599,930  452,607 

1878,   2,373,418  364,960 

1888,   3,122,588  346,611 


The  proportion  paid  by  personal  property  has  decreased 
steadily  every  year,  until  according  to  the  last  figures  it 
pays  but  9.99  per  cent,  of  the  state  taxation,  over  against 
90.01  per  cent,  falling  on  real  estate.  In  New  Jersey,  in 
one  township  the  real  estate  was  assessed  at  $272,232, 
the  personal  property  at  $591.  In  another  the 
figures  were  $2,274,900  and  $47,150  respectively!  In 
New  York  the  personalty  was  returned  in  one  town  at 
$5,000,  in  the  adjoining  but  no  more  prosperous  town  at 
$700,000." 

It  was  in  recognition  of  the  fact  that  the  general 
property  tax  worked  a  great  injustice  that  legislators 
have  in  recent  years  attempted  to  supplement  it  by  the 
corporation  tax.  This  is  a  movement  in  the  right  direc- 
tion, for  the  corporation  tax  is  not  only  a  recognition  of 
the  principle  stated  above,  that  government  should  ad- 
dress its  demands  to  the  source  of  industrial  revenue 
rather  than  to  the  funds  for  private  expenditure,  but  the 
development  of  the  corporation  tax  is  an  attempt  to  ad- 
just the  taxing  system  to  the  requirements  of  modern 
industry.  Should  the  legislatures  of  the  several  states 
go  one  step  further  and  segregate  the  funds  from  which 
the  individual  states,  the  minor  civil  divisions  and  the 
municipalities  now  draw  a  common  revenue,  they  would 
be  in  a  fair  way  to  overcome  the  chief  difficulties  which 
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beset  this  vexed  question  of  taxation.  It  is  clear  that  the 
general  property  tax  must  sooner  or  later  be  abandoned, 
and  the  claim  here  submitted  is  that  its  abandonment 
implies  the  application  of  the  principles  of  segregated 
sources  of  revenue.  Should  this  be  admitted  it  follows 
that  any  discussion  of  tax  reform  must  consider  how  the 
principle  of  segregated  revenue  should  be  applied  as 
between  the  state  governments,  the  municipalities  and 
the  minor  civil  divisions.  Beginning  with  the  minor 
civil  divisions,  that  is  to  say  the  counties,  townships  and 
school  districts,  it  will  be  observed  that  in  a  state,  for 
example  like  Michigan,  the  principal  duties  are  to  pro- 
vide for  education,  for  roads,  dispensation  of  justice,  and 
the  protection  of  property.  It  will  also  be  observed  that 
the  chief  occupation  of  the  people  is  agriculture  and  the 
principal  form  of  property  is  landed  property.  Under 
such  circumstances  it  seems  natural  that  the  general  land 
tax  should  be  assigned  to  the  exclusive  use  of  the  minor 
civil  divisions.  This  would  do  away  with  the  necessity  of 
state  boards  of  equalization,  for  each  county  could  then 
adjust  its  valuation  to  suit  itself  and  if  the  assessors 
could  be  county  officers  rather  than  township  officers  local 
boards  of  equalization  would  find  that  they  had  no  work 
to  perform.  Such  a  step,  it  may  be  said  in  passing, 
would  tend  to  decentralize  political  power  and,  conse- 
quently, may  be  regarded  as  in  harmony  with  the  devel- 
opment of  local  self-government. 

What,  it  will  be  asked,  is  left  as  a  source  of  revenue 
to  the  states,  if  the  land  tax  is  assigned  to  the  exclusive 
use  of  the  minor  civil  divisions?  My  reply  to  this  ques- 
tion is  that  the  chief  source  of  revenue  to  the  states 
should  be  from  the  corporation  tax.  The  state  creates 
the  corporations  and  it  is  the  duty  of  the  state  to  regulate 
their  action.    Corporations  on  their  part  should,  for  the 
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most  part,  engage  in  businesses  which  are  not  local  in 
character.  A  railway,  for  example,  extends  from  one 
border  of  the  state  to  the  other  and  collects  its  revenue 
from  all  the  citizens  of  the  state.  It,  therefore,  seems 
fitting,  when  we  consider  the  legal  relations  existing  be- 
tween corporations  and  the  state  on  the  one  hand,  and 
the  industrial  relations  existing  between  the  corporation 
and  the  citizens  on  the  other,  that  the  state  should  take 
the  funds  necessary  for  its  maintenance  from  the  net 
revenue  collected  by  the  corporations.  In  this  manner 
the  chief  difficulty  of  the  general  property  tax  might  be 
overcome,  namely  the  freedom  from  taxation  of  a  con- 
siderable portion  of  the  property  from  which  citizens  de- 
rive personal  revenue.  In  addition  to  the  corporation 
tax,  I  would  also  assign  to  the  state  the  inheritance  tax 
and  the  special  taxes  upon  special  monopolies.  Inas- 
much, however,  as  the  states  do  not  expend  more  than 
$140,000,000  annually,  their  demands  could  be  easily 
met  by  a  corporation  tax. 

The  most  difficult  task  yet  remains  to  be  considered. 
What  shall  be  the  source  of  revenue  to  the  municipalities  % 
The  difficulty  of  this  task  is,  in  large  measure,  due  to  the 
rapid  state  of  development  in  which  most  municipalities 
exist.  Were  municipal  life  stationary,  it  would  be  com- 
paratively easy  to  make  an  adjustment.  Taking  things 
as  they  are,  however,  whatever  the  scheme  of  taxation 
for  municipalities,  it  must  be  one  which  is  flexible  and 
which  provides  for  frequent  adjustments  as  between  citi- 
zens. As  the  matter  lies  in  my  mind,  a  reform  in  muni- 
cipal taxation  something  like  the  following  has  much  in 
its  favor. 

A  considerable  portion  of  the  revenue  of  municipali- 
ties should  be  secured  from  those  natural  monopolies 
which,  from  the  nature  of  the  case,  always  exist  in  large 
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cities.  I  refer  to  such  industries  as  street  railways, 
lighting  works,  and  water  works.  Whether  these  should 
be  owned  directly  by  the  municipality  or  taxed  on  a  basis 
of  receipts  is  a  question  that  does  not  lie  within  the 
scope  of  this  paper.  The  point  is  that  here  is  an  indus- 
try which,  from  its  very  nature,  is  a  monopoly  and  the 
value  of  this  monopoly  increases  as  the  city  grows.  The 
increment  of  earnings  is  largely  an  unearned  increment 
to  the  corporation  and  should  be  directed  through  the 
machinery  of  taxation  to  the  benefit  of  the  citizens  from 
whom  it  accrues.  A  second  source  of  income  for  muni- 
cipalities should  be  taxation  of  real  estate  on  the  basis  of 
rentals  and  it  would  seem  to  me  just  in  establishing  such 
a  tax  to  recognize  the  essential  difference  which  exists 
between  improved  and  unimproved  property. 

In  looking  over  the  entire  scheme  of  taxation,  as 
here  presented,  there  seems  to  be  but  one  class  of  citizens 
from  whom  contributions  in  proportion  to  their  ability  to 
pay  are  not  demanded  and  the  price  of  whose  wares  are 
not  affected  by  commercial  forces.  This  class  comprises 
professional  men  and  merchants;  and  it  is  pertinent  to 
inquire  how  the  members  of  this  class  may  be  called  upon 
to  contribute  to  the  support  of  the  government.  As 
property  owners  and  consumers  they  may  pay  something, 
but  their  peculiar  income  is  unaffected  by  the  scheme  of 
taxation  thus  far  presented.  What  I  am  about  to  sug- 
gest is  not  presented  with  a  very  great  degree  of  assur- 
ance. It  seems  necessary,  however,  for  the  completion 
of  the  system,  that  some  means  should  be  devised  for 
securing  direct  contributions  from  professional  men  and 
merchants.  In  theory  they  should  pay  in  proportion  to 
the  income  which  they  derive  from  the  practice  of  their  pro- 
fession or  the  prosecution  of  their  business,  and  the  plan 
for  realizing  this  result  is  as  follows: 
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In  the  first  place  let  it  be  decided  by  competent  au- 
thority what  proportion  of  the  necessary  expenses  of  the 
municipality  should  be  met  by  the  class  of  citizens  re- 
ferred to.  In  the  second  place,  let  these  citizens  be 
classified  according  to  their  professions,  placing  the  doc- 
tors in  one  class,  the  lawyers  in  another,  those  engaged 
in  the  insurance  business  in  another,  a  similar  classifica- 
tion being  followed  for  the  various  forms  of  mercantile 
business.  In  the  third  place  assign  to  each  class  the 
amount  which  it  shall  contribute  to  the  support  of  gov- 
ernment and  then  permit  the  members  of  each  class  to 
apportion  the  payment  between  themselves  as  they  see  fit. 
I  am  aware  that  this  will,  at  first,  appear  to  be  a  bizarre 
suggestion,  and  perhaps  it  is  incapable  of  realization  in 
American  states  where,  as  yet,  there  has  been  no  step 
toward  the  establishment  of  guilds  among  professional 
men.  Provided,  however,  the  first  and  second  steps  re- 
ferred to  can  be  accomplished,  with  some  degree  of  fair- 
ness, I  am  confident  that  the  final  apportionment  of  the 
sums  required  from  each  class  of  citizens  would  be  ac- 
complished with  a  greater  degree  of  justice  than  by  any 
other  means.  The  great  principle  of  segregated  sources 
of  public  revenue,  however,  for  which  this  paper  con- 
tends, is  not  affected  by  the  practicability  of  the  particu- 
lar plan  by  which  its  realization  is  proposed.  The  pur- 
pose of  submitting  the  plan  is  to  elucidate  the  principle. 

In  closing,  permit  me  to  say,  as  was  implied  in  the 
beginning  of  this  paper,  that  the  thoughts  here  expressed 
are  presented  for  the  purpose  of  inviting  your  discussion 
rather  than  because  it  is  believed  they  are  above  criti- 
cism. 

Prof.  Taylor:  I  wanted  to  ask  a  question.  I  have 
paid  no  attention  to  the  question  of  taxation,  so  am 
ignorant  of  its  development,    Is  there  a  very  general 
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agreement  among  writers  on  finance  to  drop  the  old  the- 
ory and  to  urge  an  income  tax  ? 

Prof.  Adams:  It  would  be  very  difficult  indeed  to 
say  what  is  the  trend  of  opinion  respecting  taxation.  My 
impression,  however,  is  that  most  writers  advocate  the 
abandonment  of  the  general  property  tax,  or  what 
amounts  to  the  same  thing,  a  general  income  tax.  The 
general  property  tax  and  the  general  income  tax  are  based 
on  the  same  theory  of  apportionment,  and  the  difficulties 
are  the  same  in  both  cases.  The  assessor  cannot  dis- 
cover either  the  property  or  the  income,  and  this  diffi- 
culty is  emphasized  on  account  of  the  complicated  char- 
acter of  modern  industry  and  the  great  variety  of  forms 
that  property  takes  upon  itself. 

Prof.  Hinsdale:  I  did  not  understand  you,  Prof. 
Adams,  in  your  paper  to  advocate  the  abolition  of  the 
property  tax  on  realty.  As  I  understand  you,  taxes  on 
lands  and  farms  would  be  set  apart  for  the  local  jurisdic- 
tion? 

Prof.  Adams:    Yes,  that  was  the  idea. 

Prof.  Hinsdale:  Then  you  do  not  propose  to  abolish 
the  property  tax  there  ? 

Prof.  Adams:  No;  in  case  of  visible  estate  the  the- 
ory works  well.  My  plan  simply  contemplates  the  giving 
of  that  tax  over  to  those  who  own  that  class  of  property, 
and  who  secure  their  income  from  its  management  and 
working. 

Prof.  Hinsdale:  But  you  do  not  propose  to  tax  stock 
on  a  farm  or  in  a  livery  stable  ? 

Prof.  Adams:  I  do  not  think  it  makes  any  difference 
really  in  the  working  of  the  scheme,  whether  stock  and 
machinery  and  improvements  on  the  real  estate  are  taxed 
or  not.  The  general  property  tax  works  well  in  the 
counties  and  I  propose  to  leave  it  alone  and  let  each 
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county  do  as  it  pleases.  When  counties  are  not  asked  to 
contribute  to  state  expenditures  in  proportion  to  their 
property,  one  chief  difficulty  of  the  general  property  tax 
is  overcome. 

Prof.  Taylor:  You  emphasize  the  corporation  tax  as 
illustrated  by  the  railroad  interests.  There  is  a  very  gen- 
eral impression  that  such  property  is  unremunerative  as 
things  are;  and  that  railroads  cannot  pay  interest  on  divi- 
dends. Is  that  general  impression  warranted  ?  Is  there 
a  general  source  whence  income  can  be  drawn  from 
them? 

Prof.  Adams:  Will  you  put  your  question  in  this 
way,  making  it  an  inquiry  as  to  whether  the  corporations 
have  a  net  income  from  which  the  state  might  draw 
revenue  \ 

Prof.  Taylor:  Yes. 

Prof.  Adams:  I  should  say  yes  then,  and  if  they  have 
not,  the  imposition  of  a  tax  would  leave  it  for  them  to  ad- 
just their  charges  in  such  a  manner  that  they  might  secure 
it. 

Prof.  Taylor:  Yet  their  charges  are  frequently  fixed 
by  state  law. 

Prof.  Adams:  There  are  a  great  number  of  questions 
involved  in  any  such  financial  reform  as  I  have  advo- 
cated, and  among  them  is  the  general  question  of  the  rela- 
tion of  the  state  to  corporations.  It  would  be  impossible 
I  imagine  to  have  a  corporation  tax  equitably  distributed, 
except  the  state  on  its  part  should  have  greater  know- 
ledge of  the  working  of  corporations  than  it  now  has; 
and  my  confidence  in  the  American  people  leads  me  to 
assert,  that  if  the  knowledge  were  diffused  showing  that 
the  price  they  pay  for  productions  of  the  corporations  is 
not  adequate,  they  would  be  willing  to  pay  more.  I 
think  the  corporations  have  to  gain  a  great  deal  from 
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publicity;  assuming,  of  course,  that  the  assertion  that 
they  now  put  forth  that  it  is  impossible  for  them  to  se- 
cure a  net  revenue  from  the  charges  on  existing  business, 
is  correct. 

Prof.  Taylor:    Would  you  think  the  prices  on  the  stock 
exchange  any  legitimate  index  of  their  condition? 
Prof.  Adams:    No,  not  at  all. 

Prof.  Hudson:  Let  me  ask  whether  in  taxing  the 
corporation,  the  bond  holders  would  not  escape? 

Prof.  Adams:    No,  I  do  not  think  so. 

Prof.  Hinsdale:  Suppose  that  a  man  carries  on  the 
business  of  a  money  scrivener,  he  carries  his  bank  in  his 
pocket,  how  would  he  be  reached  by  your  scheme  ? 

Prof.  Adams:  I  should  think  that  in  the  general 
commercial  adjustment  he  would  be  reached  in  about  the 
same  way  the  others  are  reached. 

Prof.  Hinsdale:  My  question  is,  how  does  he  con- 
tribute to  the  support  of  the  government  ? 

Prof.  Adams:  You  overlook,  I  think,  one  of  the 
principles  laid  down,  that  it  is  not  necessary  in  order  to 
secure  equal  taxation,  that  every  man  should  pay. 

Prof.  Hinsdale  :  Why  ought  they  not  to  contribute, 
as  well  as  the  street  railroad  corporations,  or  lawyers  and 
professional  men. 

Prof.  Adams :  The  private  money  lender  is  part  of 
the  great  army  of  money  lenders  and  should  money 
lending  as  a  business  be  free  from  taxation,  the  price  paid 
by  the  money  borrower  would  be  very  materially  reduced, 
and  therefore,  the  income  of  the  lenders  would  be  reduced 
from  what  it  might  be  if  they  secured  a  high  rate  of  inter- 
est and  paid  a  tax  to  the  government. 

Mr.  Dingley:  Would  tb$t  include  the  holders  of 
mortgages  ? 

Prof,  Adams ;  Yes; 
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Mr.  Cutcheon  :  I  think  the  speaker  has  brought  out 
very  valuable  thoughts,  but,  in  our  present  complicated 
organization,  it  is  impossible  to  find  any  plan  of  taxation 
which  will  adjust  itself  equitably  to  all  cases.  If  I  un- 
derstand the  speaker  correctly,  he  advocates  that  the  tax 
upon  all  corporations  should  be  a  state  tax,  because  the 
corporation  is  a  creature  of  the  state.  We  can  readily 
see  that  by  that  method  there  would  be  inequality.  It 
may  be  that  such  inequality  could  be  remedied  by  ad- 
ditional legislation,  but  you  may  go  into  Marquette  coun- 
ty, for  instance,  and  find  A.  B.  owning  and  operating  a 
mine  wholly  within  that  county,  and  the  adjoining  mine 
at  the  same  time  owned  and  operated  by  the  Smith 
Mining  Co.  Now  A.  B.  must  pay  his  tax,  under  this 
plan,  to  the  county,  and  the  Smith  Mining  Co.  to  the 
state.  The  taxation  of  corporations  by  the  state,  as  urged 
by  Professor  Adams,  is  to  some  extent,  as  we  all  know,  a 
part  of  our  present  system  of  taxation,  and  it  has  always 
seemed  to  me  the  best  method  of  reaching  certain  classes 
of  corporations.  But  to-day  we  have  mercantile  corpora- 
tions, and  corporations  of  every  sort  and  for  all  kinds  of 
business,  so  that  it  is  almost  impossible  to  keep  track  of 
them.  Every  legislature  passes  new  acts  regarding  cor- 
porations. 

Mr.  Russell :    Corner  groceries  are  incorporated. 

Mr.  Cutcheon  :  Corner  groceries  and  almost  all  kinds 
of  business  are  incorporated,  and,  in  the  present  con- 
dition of  our  corporation  laws,  it  is  scarcely  feasible  to 
apply  the  principles  indicated  in  the  address  and  have 
equity  done. 

I  feel  sure  that  if  a  movement  were  made  in  the  di- 
rection suggested,  it  would  have  to  be  accompanied  by 
new  legislation  on  the  subject  of  corporations.  There  is 
great  need  of  a  revision  of  our  corporation  laws,  so  that 
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there  may  be  one  general  law  for  business  corporations, 
with  proper  restrictions  and  limitations,  and  another  gen- 
eral law  for  charitable  and  educational  institutions,  and  in 
the  reconstruction  of  those  laws  we  might  have  the  pro- 
posed method  of  taxation  in  view. 

The  principal  thought  of  the  address,  namely: — that 
of  segregatioxi  of  property, — the  setting  aside  of  a  cer- 
tain class  of  property  for  a  certain  class  of  taxation, — 
strikes  me  as  a  very  valuable  one,  and  as  a  proper  end 
towards  which  legislation  might  tend. 

Prof.  Hudson:  I  would  like  to  ask  a  question  merely 
for  information,  for  it  is  a  subject  which  I  have  given 
very  little  thought.  I  was  wondering  whether  the  tax 
upon  corporations,  or  the  products  of  corporations,  might 
not  fall  ultimately  more  heavily  upon  the  poor  than  upon 
the  wealthy.  Take  a  street  car  company,  for  instance, 
that  is  incorporated.  The  poor  man  uses  it  even  more 
than  the  rich  man,  and  inasmuch  as  the  tax  upon  the 
street  car  company  would  fall  ultimately  upon  ail  the 
patrons  of  the  company,  would  you  be  any  better  off? 
The  burden  of  the  tax  might  not  be  better  distributed 
than  under  the  present  system.  Perhaps  the  same  thing 
might  be  true  of  other  corporations.  If  they  produce 
things  used  by  the  great  bodj^  of  the  people,  all  of  the 
tax  falls  in  the  first  place  upon  the  wealthy  man,  yet  per- 
haps ultimately  it  might  fall  upon  the  poor  class  of  the 
people.  Another  question  that  occurred  to  me  was 
whether  under  our  present  methods  there  is  a  line  sharply 
defined  between  corporations  and  joint  stock  companies, 
and  whether,  until  there  is  a  sharply  defined  line,  it 
would  be  fair  to  tax  corporations  and  not  to  tax  stock 
companies. 

Judge  Cahill:  Taxation  has  always  seemed  to  me 
liable  to  become  more  inequitable  in  proportion  as  it  be. 
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comes  more  complex.  If  some  system  of  taxation  could 
be  devised  that  would  be  simple,  that  should  not  attempt 
to  meet  particular  specific  things,  or  to  seek  out  this  par- 
ticular industry  and  attack  it,  and  reach  out  with  the  other 
hand  and  select  another  property  or  industry  and  attack 
that,  we  would  have  some  hope  ultimately  of  an  equit- 
able system  of  taxation.  But  just  so  long  as  the  system 
remains  complex  just  so  long  the  inequality  will  prevail. 

Now  is  there  any  fundamental  principle  upon  which 
taxes  may  be  levied  that  would  not  be  complex?  I  agree 
with  the  idea  that  under  our  system  of  government,  where 
there  are  so  many  different  fountains  of  power  to  tax, 
this  idea  of  segregation  is  a  valuable  one.  It  can  only 
be  accomplished  by  the  superior  jurisdiction  reaching  out 
and  fixing  its  tax  where  it  should  be  in  the  first  place,  leav- 
ing to  the  subordinate  jurisdiction  the  opportunity  to  take 
what  is  left.  The  federal  government  puts  its  tax  where 
it  belongs,  upon  importations.  The  state,  therefore, 
must  take  what  is  left  for  the  purposes  of  taxation,  if 
this  principle  of  segregation  is  to  be  insisted  upon.  The 
state  then  undertakes  to  establish  a  system  by  which  the 
state  shall  tax  one  species  of  property  and  local  institu- 
tions another  species  of  property.  Leaving  out  the  ques- 
tion of  the  federal  government  and  confining  the  ques- 
tion simply  to  the  state  and  local  authorities,  is  there  any 
principle,  elementary  and  simple,  upon  which  taxation 
could  be  based  that  would  be  more  inequitable  than  the 
one  we  have  now?  Suppose  we  have  a  thousand  men 
living  in  a  community  and  a  thousand  dollars  in  revenue 
is  to  be  collected;  we  could  devise  a  scheme  by  which  the 
hats  of  those  men  should  be  charged  five  cents,  their 
shoes  one  cent,  and  so  on,  and  make  it  as  complex  as 
possible;  or  we  might  simply  say  that  each  one  of  them 
shall  pay  a  dollar  apiece,  and  if  in  the  end  the  scheme 
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was  equitable  it  would  be  just  as  equitable  to  start  out 
with  the  proposition  that  each  man  should  pay  the  dollar 
and  pay  it  as  a  poll  tax,  for  instance,  and  nothing  else, 
as  to  spread  the  tax  all  over  the  land  in  different  ways 
and  get  the  dollar  out  of  him  in  the  end. 

My  idea  is  that  until  we  reach  a  system  by  which  in 
the  simplest  possible  way  the  tax  is  placed  upon  some 
one  thing  that  all  men  use  and  cannot  possibly  get  along 
without,  and  the  tax  be  placed  upon  it  in  such  a  way  as 
to  make  it  yield  according  to  its  advantages  over  other 
similar  things,  we  shall  always  have  inequality,  we  shall 
always  have  injustice. 

Mr.  Cooley:  It  seems  to  me  the  great  value  of  a 
paper  of  this  sort  is  in  laying  down  certain  general  pro- 
positions and  principles  of  taxation  toward  which  legis- 
lation might  work.  That  is  one  of  the  chief  functions  of 
a  thinker  as  distinguished  from  those  of  a  legislator.  It 
isn't  a  sufficient  answer  to  Prof.  Adams'  views  to  say  they 
cannot  at  once  be  put  in  practice.  No  principles  can  be 
laid  down  on  this  subject  that  can  be  put  at  once  into  op- 
eration; but  we  must  have  principles,  and  it  seems  to  me 
those  outlined  in  this  paper  are  good  ones.  I  can 
think  of  serious  practical  objections  to  the  plan.  If 
our  legislature  does  work  towards  it,  it  must  at  the  same 
time  work  collaterally  on  other  lines.  For  example  it 
seems  to  me  this  is  true.  The  line  between  incorporated 
and  non-incorporated  businesses  does  not  correspond  to 
an}7  industrial  line.  Of  two  competing  businesses  one 
may  be  incorporated  and  the  other  not.  Under  this  plan 
you  would  have  to  work  for  a  more  definite  adjustment 
of  the  legal  conditions  of  incorporation. 

Mr.  Russell:  Do  you  mean  to  say  you  would  classify 
corporations  ? 

Mr.  Cooley:    I  have  no  definite  ideas  upon  that,  but 
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I  say  if  you  do  work  on  these  general  principles  you  will 
have  to  do  something  of  that  kind.  You  have  got  to  es- 
tablish at  the  same  time  some  industrial  line  between  cor- 
porations and  industries  that  are  not  incorporated. 

Mr.  Russell:  I  think  Mr.  Cooley  is  right  in  regard 
to  the  matter  of  corporations,  because  now  A.,  B.  &  C. 
may  meet  together  and  create  a  corporation  for  any  pu 
pose  whatever  without  any  sort  of  legislative  supervision. 
If  we  had  a  board  of  supervision  of  corporations  it 
would  be  better.  In  Massachusetts,  whenever  a  corpora- 
tion is  created  they  have  to  publish  a  notice  that  at  a  cer- 
tain time  they  will  apply  to  the  committee  of  the  legisla- 
ture for  the  purpose  of  creating  a  corporation,  but  here 
anybody  can  make  a  corporation  and  there  is  no  sort  of 
supervision.  They  can  do  it  for  almost  any  purpose 
under  heaven,  and  it  seems  to  me  if  your  theory  is  to 
be  adopted  there  would  have  to  be  a  classification  of  cor- 
porations.   Don't  you  think  so? 

Prof.  Adams:  I  certainly  think  that  is  proper.  My 
first  idea  in  writing  this  paper  was  not  to  4 'tax"  the  pa- 
tience of  the  members  of  this  association;  therefore, 
points  of  that  sort  were  omitted.  I  am  not  sure,  how- 
ever, that  I  would  classify  the  corporations.  I  think  I 
would  go  back  of  that  and  classify  industries  according 
to  their  nature,  and  then  have  different  laws  of  incorpo- 
ration for  different  industries.  I  would  also  have  it 
understood  that  certain  industries  should  not  avail  them- 
selves of  the  right  of  incorporation.  In  my  opinion 
there  is  nothing  that  ought  to  demand  the  attention  of 
the  legislatures  of  our  states  more  earnestly  than  the 
question  of  incorporation. 

Mr.  Russell:  I  would  like  to  ask  you  another  ques- 
tion. What  would  you  do  in  the  case  of  a  very  large 
class  of    corporations,  like   transportation  companies 
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where  the  corporation  is  a  mere  shell,  a  mere  skeleton, 
and  where  the  only  object  is  to  make  a  mortgage  and  to 
borrow  money?  There  the  bondholders  are  the  only 
ones  who  own  the  property.  It  has  been  suggested  that 
bondholders  should  have  a  voice  in  the  corporation, 
should  be  admitted  to  vote  as  members  of  the  corpora- 
tion. Frequently  the  money  of  the  bondholders  is 
squandered  outrageously  by  the  people  who  have  no  act- 
ual interest  in  it.  Now,  how  would  you  tax  the  bond- 
holders ?  How  would  you  get  at  that,  unless  you  re- 
formed our  whole  system  of  corporations,  and  made  the 
bondholders  members  ? 

Prof.  Adams  :  That  comes  to  another  question,  the 
reformation  of  the  corporation  law,  and  it  is  certainly  a 
very  pertinent  question.  I  should  hardly  like  to  say  one 
thing  or  the  other  upon  that  point  to-day.  What  has 
been  said  is  true,  that  this  scheme  of  giving  over  the  cor- 
poration tax  to  the  state  does  necessitate  the  taking  up  of 
the  corporation  question.  I  do  not  think  it  has  ever  been 
viewed  as  it  ought  to  have  been  from  the  industrial  point 
of  view.  Our  practice  has  been  to  pass  general  laws  of 
incorporation  and  the  state  has  permitted  anybody  and 
everybody  to  incorporate.  Outside  of  the  New  England 
states  there  has  been  very  little  control  over  corporations, 
the  issuing  of  bonds,  or  anything  of  that  sort.  The  cor- 
poration question  should  be  taken  up  and  settled. 

Mr.  Russell  :  There  is  another  question  I  would  like 
to  ask  you  also.  You  have  referred  to  the  undervalua- 
tion by  supervisors  of  different  counties.  I  want  to  say 
that  I  once  had  a  case  where  the  statute  required  that  the 
supervisors  should  assess  the  property  at  its  cash  value, 
and  should  make  oath  to  the  assessment.  The  supervisor 
of  Sanilac  county  and  his  associates  made  a  great  under- 
valuation, and  a  wealthy  man  of  Sanilac  county  made 
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trouble  about  it  and  caused  proceedings  for  perjury  to  be 
commenced  against  the  supervisor.  The  supervisor  was 
guilty  of  perjury,  but  at  the  same  time  he  did  what 
everybody  else  did.  That  man  went  to  his  grave  under 
the  prosecution.  It  so  worried  him  and  troubled  him 
that  he  was  taken  sick  and  died.  That  is  a  very  curious 
case,  and  I  would  ask  the  professor  what  he  would  do  in 
such  a  case.  There  was  a  law  that  required  that  the  offi- 
cers should  make  the  assessment  at  the  actual  cash  value 
and  should  swear  to  it. 

Prof.  Adams  :  In  such  a  case  I  think  I  should  let  the 
thing  slide  if  I  had  any  influence  with  the  prosecuting 
attorney.  But  I  should  certainly  try  to  introduce  a 
scheme  of  taxation  where  such  absurdities  as  that  could 
not  make  their  appearance  ;  and  one  of  the  chief  merits 
of  segregation  of  sources  of  revenue  lies  in  the  fact  that 
you  rid  yourself  of  the  temptation  to  undervaluation. 

Mr.  Kussell :  Would  you  leave  it  entirely  to  the  dis- 
cretion of  the  assessors  ? 

Prof.  Adams  :  Yes,  to  the  assessors,  directed  by  the 
public  opinion  of  the  locality. 

Prof.  Hinsdale  :    Would  you  abolish  equalization  ? 

Prof.  Adams  :  Yes,  because  under  this  plan  there  is 
nothing  to  equalize  except,  of  course,  the  assessment 
between  individuals,  and  in  case  of  township  and  county 
assessments  the  knowledge  of  each  citizen  of  the  finan- 
cial condition  of  his  neighbors  would,  I  think,  settle  the 
matter.  The  plan  I  would  urge  is  to  make  the  county  the 
unit  and  the  assessor  a  county  officer. 

Judge  Cahill :  The  board  of  supervisors  of  the  county 
would  equalize  the  townships  and  the  wards  of  the  cities 
in  the  county  in  three  or  four  days,  and  do  it  fairly  well 
and  to  the  fair  satisfaction  of  the  people  in  the  county, 
but  it  would  take  all  the  assessors  in  the  county  to  equal- 
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ize  the  assessments  between  individuals,  and  then  it 
wouldn't  be  satisfactory. 

Prof.  Adams  :  Let  it  be  assumed  that  the  difficult 
question  of  assessing  incorporeal  property  were  eliminated 
by  the  endeavor  to  secure  payment  from  that  property 
through  the  agency  of  the  corporation  that  creates  the 
property;  do  you  think  then  there  would  be  any  great  dif- 
ficulty in  the  assessment  of  visible  property? 

Judge  Cahill :  I  think  there  would,  and  for  this  rea- 
son. We  will  suppose  that  there  are  two  concerns,  man- 
ufacturing institutions,  doing  business  side  by  side.  One 
of  them  is  a  corporation,  the  other  is  a  partnership.  The 
partnership  is  doing  just  as  much  business  as  the  corpo- 
ration, perhaps  more,  and  as  I  understand  your  plan  the 
corporation  would  be  assessed  one  way  and  the  partner- 
ship another,  although  they  are  doing  the  same  kind  of 
business  and  are  competing  producers. 

Prof.  Hinsdale :  And  might  be  composed  of  the 
same  men. 

Judge  Cahill  :  And  might  be  composed  of  the  same 
men.  So  the  question  of  equalizing  the  valuation  of 
those  two  pieces  of  property  side  by  side  would  still 
exist. 

Prof.  Adams  :  Our  presiding  officer  answered  this  in 
his  suggestion  of  a  classsification  of  corporations,  only  I 
would  say  it  should  be  a  classification  of  industries,  so 
that  industries  of  a  certain  class  should  be  incorporated 
in  the  same  way.  I  think  a  great  deal  of  difficulty  arises 
in  many  matters,  industrial  and  social,  from  the  fact  that 
there  is  no  harmony  in  matters  of  procedure.  I  should 
say  that  if  one  business  is  organized  as  a  corporation  and 
has  the  advantages  of  a  corporation,  other  businesses  of 
that  character  should  come  into  that  class,  and  my  scheme 
would  not  contemplate  the  including  of  small  corpora- 
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tions.  There  are  several  points,  if  I  am  allowed  to  make 
a  resume,  that  I  would  like  to  refer  to. 

Mr.  Cutcheon  referred  to  the  inequality  which  would 
arise  in  the  case  of  a  county:  let  us  see.  I  believe  he 
referred  to  Marquette  county,  where  one  mine  is  organ- 
ized as  a  corporation  and  another  mine  is  carried  on  by  a 
private  company.  I  recognize  that  difficulty  and  there 
was  but  one  line  in  my  paper  which  referred  to  it,  and  it 
was  naturally  overlooked.  I  should  class  mines  as  indus- 
tries which,  from  the  nature  of  the  case,  are  monopolis- 
tic— that  is  a  bad  word,  but  there  is  no  other — and  the 
character  of  the  industry  in  that  case  would  bring  each  of 
those  mines,  whether  organized  as  a  corporation  or  as  a 
company,  under  the  control  of  the  state  for  taxation,  and 
take  it  out  from  the  taxable  property  of  the  county. 

Judge  Cahill  referred  to  another  matter,  and  it  has 
been  referred  to  in  different  ways  by  several  speakers  ; 
the  necessity  of  taxing  all  classes  of  peoples,  but  Judge 
Cahill  did  not  quite  admit  my  proposition  that  the  butcher 
and  the  baker  whose  property  and  life  are  protected,  need 
not  pay  if  the  woolen  manufacturer  did  pay.  I  assert  the 
butcher  and  baker  do  pay.  Thoy  pay  in  the  higher  price 
they  pay  for  woolens,  and  the  exemption  from  formal 
taxation  is  not  per  se  an  exemption  from  contribution  to 
the  support  of  the  state.  That  brings  me  to  what  Prof. 
Hudson  suggested.  He  asks,  if  after  all  the  burden 
would  not  come  back  upon  the  consumer,  and  his  illustra- 
tion is  that  the  street  railway.  I  say  no,  it  would  not 
come  back  upon  the  consumer,  in  the  case  of  his  illustra- 
tion at  least,  because  the  street  railway  is  in  the  nature  of 
a  monopoly,  and  a  tax  upon  a  monopoly  is  a  direct  tax, 
and  it  would,  assuming  that  the  business  and  the  charges 
for  service  remained  unchanged,  result  in  decreasing  the 
fund  that  could  be  distributed  among  the  stockholders. 
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All  industries  should  be  divided  into  two  classes,  the 
monopolistic  industries  and  industries  subject  to  the 
influence  of  competition.  In  the  case  of  a  monopolistic 
industry  the  tax  will  decrease  the  revenue  of  the  persons 
who  own  jt,  and  it  is  that  class  of  industries  which  to  my 
mind  ought  to  be  allowed  the  privilege  of  incorporating, 
and  be  brought  under  the  control  of  the  state;  and  it  is 
that  class  of  industries,  as  it  seems  to  me,  to  which  the 
state  should  address  itself  for  contribution. 

At  the  close  of  the  discussion  the  association  adopted 
unanimously  a  resolution  requesting  the  newly  elected 
president,  Mr.  .Russell,  to  make  corporations  the  subject 
of  his  inaugural  address. 


THE  RELATION  OF  THE  CHURCH  TO  POLITICAL 
AND  SOCIAL  SCIENCE. 


BY  PRESIDENT  A.  GA.YLORD  SLOCUM. 

Society  is  in  a  ferment.  Restlessness  prevails  every- 
where, even  when  times  are  good,  much  more  when  times 
are  hard,  as  at  present. 

Men,  women  and  children  are  suffering  from  hunger, 
when  crops  are  abundant  and  there  is  a  total  supply  of 
food  more  than  enough  to  meet  the  needs  of  all.  Strikes 
prevail,  commerce  and  manufacture  are  crippled,  and 
money  is  withdrawn  from  circulation. 

All  of  this  forebodes  evil  for  the  future,  and  brings 
wide-spread  calamity  in  the  present.  But  there  is  a 
brighter  side  to  the  picture.  Thinking  men  and  women 
are  considering,  as  never  before,  the  causes  of  this  con- 
dition, and  the  remedy  for  it.  They  are  endeavoring  to 
ascertain  the  fundamental  laws,  if  any  exist,  which  should 
control  society  and  the  state.  Statistics  are  being  gath- 
ered from  every  nation  bearing  upon  this  question.  Con- 
ferences are  being  held  among  nearly  all  classes,  and  the 
press  teems  with  articles  upon  the  subject.  The  church, 
always  conservative,  and  perhaps  wisely  so,  has  not  en- 
tered into  the  discussion  to  any  great  extent.  Individual 
pastors  have  given  expression  to  their  views  from  the 
pulpit  and  through  the  press,  but  there  has  been  no  con- 
certed action,  no  united  movement.  The  church,  during 
all  its  history,  has  emphasized  the  meditative  side  of 
Christianity,  and  this  is  well.  To  commune  with  the  In- 
finite is  a  delightful  privilege  as  well  as  a  solemn  duty. 
But  such  communing  alone  has  seldom  produced  strong 
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characters.  Prayer  and  praise  are,  it  is  true,  appointed 
means  for  soul  culture,  but  they  are  not  the  only  ones. 
Love,  which  is  the  spirit  and  life  of  the  Gospel,  is  never 
self-centered  ;  and  one  of  the  most  helpful  signs  of  the 
times  is  the  fact  that  the  church  is  beginning  to  inquire 
what  its  duty  is  in  view  of  the  prevailing  conditions. 

Forgetting  for  the  time  creeds  and  dogmas,  she  is 
turning  her  attention  to  what  many  are  pleased  to  call  the 
practical  side  of  Christianity.  The  words  and  works  of 
Christ  are  being  studied  in  the  light  of  the  present  to 
find,  if  possible,  a  solution  for  the  perplexing  social 
problem.  Pastors  and  people  alike  have  come  to  see 
that  the  church — a  divinely  instituted  organization,  not 
alone  for  the  winning  of  souls,  but  for  the  uplifting 
of  society — has  lost  much  of  its  influence  over  the  masses. 
Labor  organizations  of  all  kinds,  societies  of  every  name, 
flourish,  largely  because  they  attend  to  the  temporal  needs 
of  their  members.  The  church,  if  it  would  gain  and  hold 
the  masses,  must  itself  give  attention  to  the  principles 
which  underlie  political  and  social  science.  What,  then, 
are  these  principles,  and  what  does  the  Bible  teach  con- 
cerning them.  The  answer  to  this  question  is  not  easy  to 
find.  Men  have  sought  for  it,  but  sought  many  times  in 
vain. 

Three  things,  at  least,  must  be  considered.  First, 
what  are  the  actual  conditions  of  society?  Second,  what 
is  the  condition  to  be  reached  for  the  highest  welfare  of 
man  ?  Third,  what  are  the  necessary  means  for  passing 
from  the  one  condition  to  the  other  ?  In  answering  the 
first  question  we  must  remember  that  the  social  conditions 
in  the  city  and  in  the  country  are  widely  different.  In 
the  latter,  lack  of  stimulating  social  life  breeds  discon- 
tent ;  the  daily  round  of  duties  becomes  monotonous ; 
and  men  and  women  long  for  change,  long  to  get  away 
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from  the  farm.  Besides,  the  rewards  of  honest  toil  on 
the  farm  are  meagre,  and  often  uncertain  ;  and  many  a 
housewife,  feeling  that  she  is  little  more  than  a  slave, 
breaks  down  in  mind  and  body,  and  another  name  is  ad- 
ded to  the  long  list  on  the  asylum  record.  Social  gather- 
ings, occasional  lectures,  good  literature  in  the  home, 
might  have  saved  to  the  family  a  wife  or  mother. 

The  church,  in  the  country,  ought  to  be  the  center  of 
intellectual  life  as  well  of  spiritual,  ought  to  provide  lec- 
tures where  living  topics  may  be  discussed,  ought  to  en- 
courage social  life  and  give  direction  to  it.  The  pastor 
ought  to  be  a  leader  in  all  that  pertains  to  the  welfare  of 
the  community;  ought  to  recognize  and  supply,  so  far  as 
possible,  the  needs  of  the  community;  ought  to  be  an 
inspiration  in  the  home,  in  the  school,  and  in  the  social 
gatherings. 

In  the  city  the  conditions  are  very  different.  Here 
social  life  runs  riot.  The  constant  stream  of  immigration 
has  brought  to  our  shores  a  motley  company  from  almost 
every  nation  under  Heaven.  Germany,  France,  England, 
Scotland,  Ireland,  Italy,  Spain,  Austria,  Russia,  Norway 
and  Sweden,  far-away  India,  and  even  the  islands  of  the 
sea,  send  their  contribution.  These,  to  a  large  extent, 
mingle  with  one  another  in  their  business  life,  but  in  their 
social  life  nationalities  separate,  and  the  conditions  of  the 
old  world  are  reproduced  here.  One  part  of  a  city  is  a 
miniature  Italy,  another  France,  and  still  another  is  known 
as  the  Chinese  quarter.  In  this  condition  lurks  our  dan- 
ger. These  are  not  American  citizens  in  any  true  sense. 
They  may  be  un-Americanized  voters.  They  speak  their 
own  language,  and  cling  to  their  old  habits.  As  a  rule 
their  morals  are  low,  and  the  children  grow  up  with  this 
environment.  What  wonder  that  vice  and  crime  hold 
high  carnival  here!    I  wind  my  way  through  one  of  the 
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narrow  streets  of  the  crowded  metropolis,  enter  a  sweat 
shop,  where  is  enacted  over  and  over  again  the  scenes  so 
well  described  in  the  Song  of  the  Shirt.  Emaciated  men 
and  pale-faced  women  are  wearing  their  life  away  in  this 
fearful  struggle  for  bread.  Talk  of  leisure,  of  culture, 
to  them  !  These  are  meaningless  words.  They  have 
almost  forgotten  the  significance  of  the  word  home. 
Here  are  long  rows  of  more  or  less  gilded  gate-ways  to 
hell,  training  schools  of  vice  and  crime,  where  blasted 
lives  and  ruined  souls  meet  in  their  midnight  revels,  while 
suffering  wives  and  children  are  dying  for  lack  of  bread. 
Just  over  the  way  virtue  is  selling  itself  for  gold.  Hor- 
rible picture  !  Here  shamelessness  dwells.  The  once 
beautiful  girl  is  a  moral  and  physical  wreck.  Purity 
gone,  hope  gone — a  step  further  and  the  grave  will  claim 
its  victim.  Look  at  that  object,  once  a  man  !  Yice  has 
done  its  worst  on  him.  Step  by  step  he  has  gone  down 
until  the  divine  image  has  entirely  disappeared.  For 
him,  too,  the  grave  will  bring  a  welcome  relief.  But 
what  of  the  so-called  aristocratic  circles  ;  where  money  is 
plenty,  and  fashion  holds  sway!  They  are  often  but  a 
hollow  sham,  an  empty  thing,  gilded  tombs,  whited 
sepulchres.  The  restraints  of  society  form  the  only 
barrier  to  their  downfall.  Jealousy,  envy,  rivalry,  de- 
ception, fraud,  have  honey-combed  their  entire  structure. 

What  of  the  sanitary  conditions  in  the  cities  ?  In 
many  cases  wretched  in  the  extreme.  Imperfect  sewer- 
age, filthy  streets,  ill -ventilated  houses,  unwholesome 
food.  What  wonder  that  disease  claims  countless  vic- 
tims, and  contagion  fills  the  air.  I  need  hardly  mention 
the  political  conditions  in  these  cities,  where  ignorance 
prevails,  and  the  party  boss  reigns  supreme.  Liberty, 
patriotism,  conscience,  these  words  are  meaningless 
things,  and  the  dearly  bought  right  of  franchise  furnishes 
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only  an  opportunity  for  the  party  slave  to  record  another 
man's  opinion,  and  his  own  dishonesty  and  stupidity. 
By  such  means  as  these  the  unworthy  are  exalted  to  high 
positions,  corruption  holds  sway,  and  the  outcasts  of  other 
lands  become  the  rulers  of  intelligent  and  patriotic  native- 
born  Americans.  Is  this  the  reward  of  patriotism  ?  Is 
this  the  climax  of  our  boasted  civilization?  Many  of 
these  voters  have  come  from  lands  where  law  meant 
tyraany,  and  to  them  liberty  means  license. 

This  is  only  an  imperfect,  incomplete  description  of 
the  prevailing  conditions  in  a  land  whose  broad  acres, 
fertile  soil,  abundant  resources,  congenial  climate,  and 
political  and  religious  liberty  have  made  it  an  asylum  for 
the  oppressed  of  other  nations,  and  a  field  for  rapid  ad- 
vancement toward  which  the  people  of  the  old  world 
have  looked  with  longing  hearts. 

Let  us  turn  now  to  the  second  question  :  What  is  the 
condition  to  be  reached  for  the  highest  welfare  of  man, 
that  he  may  develop  and  enjoy  his  three-fold  nature  ? 
Comfortable  homes,  with  books  and  papers  to  stimulate 
and  direct  thought ;  opportunity  for  labor,  where  every 
family  can  learn  at  least  enough  to  provide  for  present 
needs  and  lay  up  something  for  the  future  ;  means  for 
gratifying,  in  a  wholesome  manner,  the  desire  for  society; 
church  and  school  privileges  within  easy  reach,  including 
manual  training  schools  where  boys  may  learn  a  trade 
and  girls  acquire  a  knowledge  of  cooking,  sewing,  caring 
for  the  home,  and  nursing  the  sick.  All  these  are  ob- 
viously necessary.  We  may  properly  add  inexpensive 
lecture  courses,  where  social  and  political  problems  may 
be  discussed,  illustrated  talks  on  science  or  art  given, 
current  topics  be  considered,  and  an  intellectual  atmosphere 
created.  A  general  gathering  place  should  also  be  pro- 
vided, without  the  attachments  so  common  at  the  present 
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time — not  too  luxurious  but  neat  and  comfortable,  where 
all  classes  may  meet  together  and  find  congenial  company. 
But  all  of  these  things  will  be  of  little  use  without  the 
desire  to  improve  them,  and  the  ability  to  enjoy  and  ap- 
preciate them.  Where  the  work  of  our  magnificent  pub- 
lic school  system  leaves  off,  other  agencies  must  take  up 
the  work. 

Various  plans  have  been  devised  for  reaching  the  con- 
dition just  described.  Communities  have  been  formed 
in  which  all  were  upon  the  same  level,  and  the  advocates 
of  them  have  said:  "  Here  is  the  ideal  condition,"  but 
such  communities  have,  as  a  rule,  been  failures.  Edward 
Bellamy's  Utopian  scheme  does  not  seem  to  be  suited  to 
actual  life.  The  ideal  and  real  cannot  be  made  to  har- 
monize. Some  believe  that  the  college  settlements  in  the 
large  cities  will  solve  the  problem  of  how  to  reach  the 
masses,  but  too  little  time  has  elapsed  to  test  results. 
Clubs  of  various  kinds  have  attempted  to  furnish  con- 
genial society,  but  even  these  have  been,  of  necessity, 
exclusive,  and,  as  a  rule,  are  expensive.  The  friends  of 
university  extension  have  believed  that  this  movement 
would  be  hailed  with  delight  by  the  masses,  and  would 
accomplish  a  great  amount  of  good  ;  but  the  extension 
movement  has  not  yet  brought  forth  abundant  fruit.  In 
fact  the  results  have  been  disappointing  to  its  friends. 

Industrial  schools  have  been  formed  for  the  children 
of  the  poor,  but  these  have  lacked  endowment,  and  have 
been,  as  a  rule,  short-lived.  The  Woman's  Christian 
Temperance  Union  has  said  :  "The  saloon  is  the  curse  of 
the  nation.  If  we  furnish  wholesome  and  cheap  lunches 
the  men  will  stay  away  from  temptations."  Noble  pur- 
pose! but  these  efforts,  too,  are  poorly  appreciated,  and 
are  often  unsuccessful .  At  the  present  time,  in  one  of 
the  cities  of  Michigan,  the  plan  has  been  proposed  of 
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buying  a  large  tract  of  land,  laying  out  farms,  building 
dwellings,  shops,  factories  and  stores,  and  offering  to 
every  man,  woman  and  child  who  is  without  work,  an 
opportunity  to  earn  a  living,  receiving  as  compensation  for 
labor  not  money  but  a  house,  food,  clothing  and  the  other 
necessities  of  life.  One  feature  of  the  plan  would  be  an 
insurance  provision,  in  which  any  person,  by  paying  a 
certain  sum  each  month,  may  be  insured  against  loss  of 
work,  or  rather  be  provided  with  work  in  this  community, 
whenever  needed.  This  would  assure,  not  against  death, 
but  against  the  uncertainty  of  employment  incident  to 
every  occupation.  But  this  scheme  has  its  objectionable 
and  impracticable  features.  Somewhat  similar  plans  have 
been  tried,  and  they  have  usually  resulted  in  failure. 

What  now  is  the  duty  of  the  church  ?  What  is  its  re- 
lation to  these  social  questions  ?  How  can  the  church 
aid  in  solving  these  perplexing  problems  ?  First,  by  in- 
sisting that  the  men  who  assume  the  leadership  of 
churches  shall  be  thoroughly  trained  in  political  and 
social  science;  shall  be  familiar,  not  alone  with  the  prin- 
ciples underlying  these  sciences,  but  with  the  history  of 
iocial  and  political  movements  throughout  the  world; 
that  they  be  keen  observers  of  the  actual  needs  of  all 
classes  and  in  close  touch  with  those  whom  the  church 
expects  to  reach.  Then  they  will  be  safe  guides,  not 
alone  in  religious  thought,  but  also  in  economic  and 
social  questions.  If  Professor  Ely's  definition  of  politi- 
cal economy  be  the  true  one,  that  it  is  the  science  which 
presents  rules  and  regulations  for  such  a  production,  dis- 
tribution and  consumption  of  wealth,  as  to  render  the 
citizen  good  and  happy, — every  friend  of  mankind, 
whether  Christian  or  not,  ought  to  be  familiar  with  it. 
While  the  main  work  of  the  church  is,  doubtless,  to  pre- 
sent motives  rather  than  plans,  it  is  nevertheless  true 
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that  wise  direction  of  these  motives,  when  once  aroused, 
is  almost  essential  to  any  definite  results. 

True  social  science  is  the  application  of  the  Gospel  to 
the  needs  of  the  world.  If  the  principles  of  right  are, 
as  we  believe,  the  foundation  ot  civil  law,  they  are  cer- 
tainly the  foundation  of  social  law,  which  is  almost 
equally  binding.  Man's  relation  to  his  fellow  man  is  one 
of  the  means  of  his  development,  and  the  state  may  well 
be  called  society  organized  for  its  own  well  being.  Po- 
litical and  social  science,  then,  include  nearly  or  quite 
all  the  practical  side  of  Christianity,  the  adjustment  of 
gospel  principles  to  the  needs  of  men,  and  the  bringing 
of  man  into  harmony  with  law.  Philanthropy  is  Chris- 
tianity in  action;  not  simply  giving,  but  planning  and  do- 
ing. It  must  be  grounded,  not  alone  in  the  study  of  the 
Bible,  but  in  a  careful  investigation  of  sociological  prob- 
lems. Philanthropy  embraces  the  individual,  the  family, 
the  state,  the  nation  and  humanity.  Professor  Ely  says: 
uTo  help  the  masses  we  should  improve  their  surround- 
ings, should  assist  them  to  develop  their  higher  faculties, 
and  should  open  to  them  all  the  advantages  of  civiliza- 
tion in  proportion  to  their  capacity  for  enjoyment.  One 
should  not  try  to  improve  their  lot  by  aiding  as  many  as 
possible  to  escape  from  the  conditions  under  which 
the  masses  live."  Not  change  of  occupation  but  rather 
a  fuller  and  richer  life  is  the  thing  desired.  Again,  all 
help  should  include  effort  on  the  part  of  those  aided.  An 
excess  of  help  is  dangerous.  It  has  been  aptly  said  that 
when  the  impotent  man  asked  alms  of  Peter  and  John, 
instead  of  giving  him  silver  and  gold  they  took  him  by 
the  hand  and  set  him  on  his  feet,  making  him  capable  of 
earning  his  own  silver  and  gold. 

The  tendency  of  Christianity  is  not  to  reduce  all  men 
to  the  same  level,  but  rather  to  furnish  the  greatest  op^ 
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portunity  for  the  free  and  full  development  of  man's 
capacity,  and  this  leads  to  diversity  of  attainments.  Not 
entire  uniformity  of  conditions  must  be  sought  for  or  ex- 
pected, but  evenness  of  spirit,  political  and  religious  lib- 
erty, and  a  reasonable  share  of  all  that  is  necessary  for 
individual  well-being.  The  Gospel  does  not  condemn  the 
rich  because  they  are  rich,  nor  condemn  the  poor  because 
of  their  poverty.  Differences  in  talent  inevitably  lead  to 
differences  in  condition.  What  man  is  able  to  enjoy  is, 
doubtless,  the  highest  mark  for  his  needs,  and  because 
one  person  can  enjoy  more  than  another  his  needs  are 
greater.  Society  ought  to  furnish  the  greatest  opportu- 
nity for  self-development. 

It  is  undoubtedly  true  that  most  of  the  reform  move- 
ments which  have  blessed  the  world,  most  of  the  philan- 
thropic organizations  which  have  improved  and  elevated 
social  conditions,  have  been  inspired  and  carried  on  by 
Christian  men  and  women;  but  because  they  were  not 
directed  by  the  church,  under  its  fostering  care,  as  a  part 
of  its  proper  work,  the  church  has  received  little  credit 
for  the  results  secured.  It  is  claimed,  and  perhaps  justly, 
that  the  laboring  men  do  not  condemn  Christianity,  but 
the  church;  and,  if  so,  it  is  doubtless  due,  in  part  at  least, 
to  the  fact  that  the  agency  of  the  church  as  as  organized 
body  is  seldom  manifest  in  the  great  philanthropic  move- 
ments. There  is,  evidently,  sufficient  common  ground 
on  which  the  churches  may  unite.  All  agree  that  tem- 
perance, industry  and  economy  are  cordial  virtues.  AH 
agree  that  purity  in  political  and  social  life  is  essential  to 
our  safety  as  a  nation,  There  is  no  conflict  between  eth- 
ics and  economics. 

What  society  may  justly  demand  of  the  individual, 
that  the  church  should  teach.  Honest  toil  is  a  part  of 
the  divine  plan.    Why  may  not  the  church  discuss  the 
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labor  problem  ?  The  great  Head  of  the  church  found 
time  and  opportunity  for  meeting  the  physical  needs  of 
suffering  humanity,  and  took  His  illustrations  for  spirit- 
ual themes  from  the  industrial  world. 

How  striking  the  picture  of  the  final  separation  of 
the  good  and  the  evil.  Listen  :  "Then  shall  the  king 
say  unto  them  on  his  right  hand  4Come  ye  blessed  of  my 
father,  inherit  the  kingdom  prepared  for  you  from  the 
foundation  of  the  world,  for  I  was  an-hungered  and  ye 
gave  me  meat,  I  was  thirsty  and  ye  gave  me  drink,  I  was 
a  stranger  and  ye  took  me  in,  naked  and  ye  clothed  me, 
I  was  sick  and  ye  visited  me,  I  was  in  prison  and  ye 
came  unto  me. '  Then  shall  he  say  also  unto  them  on  the 
left  hand.  'Depart  from  me,  ye  cursed,  into  everlasting 
fire  prepared  for  the  devil  and  his  angels,  for  I  was  an- 
hungered and  ye  gave  me  no  meat,  I  was  thirsty  and  ye 
gave  no  drink,  I  was  a  stranger  and  ye  took  me  not  in, 
naked  and  ye  clothed  me  not,  sick  and  in  prison  and  ye 
visited  me  not.'  And  these  shall  go  away  into  everlast- 
ing punishment,  but  the  righteous  into  life  eternal." 
What  stronger  authority  does  the  minister  of  the  gospel 
need  for  giving  attention  to  the  temporal  necessities  of 
suffering  humanity  ? 

A  study  of  social  problems  in  the  light  of  the  New 
Testament,  would  do  vastly  more  for  the  spread  of  the 
Gospel  than  the  so-called  higher  criticism.  The  cold 
churches  would  become  warm  with  life  as  their  heart 
came  into  touch  with  the  throbbing  heart  of  the  needy 
and  struggling  multitude,  and  this  outgoing  interest  for 
others  would  tend  to  solve  the  problem  of  how  to  reach 
the  masses.  The  cities  need,  not  more  elegant  libraries, 
grand  and  useful  as  they  are,  but  small,  well-selected  li- 
braries, within  easy  reach  of  every  home;  and  the  church 
ought  to  create  public  sentiment  in  favor  of  them.  Jnr 
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dustrial  schools  should  be  encouraged  and  well  supported, 
and  the  church  should  be  the  leader  in  this  movement. 
The  saloon  ought  to  be  banished  from  our  land,  as  a 
curse  to  society  and  a  menace  to  the  nation,  and  Cath- 
olics and  Protestants  alike  ought  to  unite  in  its  over- 
throw. Why  may  not  the  pastor  present  again  and  again 
the  importance  of  establishing  and  maintaining  hospitals 
and  similar  institutions  for  the  dependent  and  unfortu- 
nate ?  Must  theology  and  sociology  be  divorced  ?  The 
pastor,  if  he  be  wise  as  well  as  learned,  may  arouse,  in 
many  cases,  the  spirit  of  liberality  among  the  wealthy 
members  of  his  congregation,  and  give  direction  to  the 
bestowment  of  their  riches.  Fifty  thousand  dollars,  in- 
vested in  the  endowment  of  a  lectureship  of  political  and 
social  science,  would  accomplish  vastly  more  for  the  wel- 
fare of  humanity  than  the  same  amount  in  elegant  build- 
ings and  beautiful  parks,  desirable  as  these  may  be. 
What  the  people  need  is  not  eloquent  orations  by  far- 
famed  lecturers,  but  plain  talks  on  familiar  subjects,  like 
Spurgeon's  "John  Plowman's  Talks,"  and  the  masses  will 
hear  them  gladly. 

Here  again  is  the  opportunity  for  the  church.  I  sat 
for  an  hour,  a  few  months  ago,  with  that  noble  Christian 
gentleman  the  chaplain  of  Jackson  prison  and  asked 
question  after  question  regarding  the  inmates,  their  past 
surroundings  and  history;  and  I  learned  that,  almost 
without  exception,  their  environment  had  been  unfavor- 
able, the  conditions  of  their  early  life  had  tended  to 
make  them  criminals.  Does  not  society  share  in  the  re- 
sponsibility for  the  crimes  committed?  The  church 
ought  to  make  itself  felt  in  the  direction  of  intelligent 
legislation.  If  laws  are  bad,  the  church  ought  to  aid  di- 
rectly in  creating  a  public  sentiment  that  will  make  them 
better.    Burke  said,  "Law  is  beneficence  acting  by  rule." 
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Humane  societies  and  charity  organizations  should  be  en- 
couraged, but  there  is  equal  need  of  the  stern  enforce- 
ment of  laws,  backed  by  strong  religious  sentiment  and 
active  support. 

Vice  and  fraud,  in  high  places  and  in  low,  ought  to 
be  condemned,  and  the  fear  of  condemnation  by  public 
sentiment  is  often  a  more  powerful  restraining  force 
than  bolts  and  bars.  The  pulpit  should  utter  no  uncer- 
tain sound  on  these  great  moral  questions.  It  should  be 
an  educator  in  the  fullest  sense  of  the  term.  If  trusts 
are  a  curse  to  society,  condemn  them.  If  labor  organi- 
zations, in  their  zeal  for  labor,  are  unjust  to  others,  con- 
demn their  action.  Just  praise  and  just  criticism  are  a 
healthy  tonic  for  individuals  and  communities.  Conse- 
crated common  sense  commands  respect.  Men  must  be 
estimated,  not  by  clothes  but  by  character.  The  man 
who  sells  vile  and  sensational  literature,  or  rents  his 
property  for  base  purposes,  and  dresses  in  the  latest  fash- 
ion, must  not  be  courted  but  condemned;  while  the  hon- 
est and  industrious  laborer  who  earns  his  bread  by  the 
sweat  of  his  brow  and  dresses  in  plainest  garb,  must  be 
not  only  respected  but  commended. 

Christian  philanthropy  has  many  ways  of  expressing 
itself.  When  the  late  George  W.  Childs  wished  to  erect 
a  monument  to  the  immortal  Shakespeare  he  erected  a 
fountain  at  Stratford-on-Avon,  where  man  and  beast 
might  quench  their  thirst;  and  the  world  praised  his  act. 
Other  men  endow  colleges,  build  churches,  establish 
libraries  and  found  hospitals. 

However  and  whenever  philanthropy  may  manifest 
itself  we  should  rejoice,  but  at  the  fore  front  of  all  the 
great  movements  that  tend  to  the  elevation  of  the  indi- 
vidual, the  home  and  society,  to  the  improvement,  not 
alone  of  the  spiritual  and  intellectual,  but  of  the  social 
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and  physical  condition  of  man,  should  be  found  the 
Christian  church,  directing,  encouraging,  inspiring  and 
sharing  in  the  never  ending  struggle  between  right  and 
wrong,  good  and  evil,  the  angels  of  light  and  the  powers 
of  darkness. 
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The  state  assumes  that  it  is  its  duty  to  give  aid  to  its 
subjects  in  various  ways.  It  maintains  its  penal  institu- 
tions to  take  care  of  the  criminal  classes  ;  asylums  are 
erected  for  the  insane  ;  it  has  various  boards  and  commis- 
sions whose  duties  are  of  a  public  nature,  in  caring  for 
the  health,  safety  and  security  of  the  people  ;  it  cares  for 
the  disabled  soldiers  and  their  families  by  building  and 
maintaining  a  soldiers'  home  ;  and  wisely  in  the  forma- 
tion of  our  state  government  has  it  assumed  that  it  is  not 
only  its  duty  but  its  highest  privilege  to  control  the  edu- 
cation of  its  children  ;  its  duty,  not  only  for  its  own 
welfare,  but  for  the  financial  prosperity,  public  health, 
and  social  well  being  of  the  public.  The  state  considers  that 
it  is  making  a  wise  investment  when,  by  supporting  its 
schools,  it  prevents  crime  and  pauperism.  From  our  dis- 
trict school,  through  the  high  school  and  the  great  uni- 
versity, the  crowning  glory  of  the  other  two,  it  affords  a 
chance  for  the  poor  as  well  as  for  the  rich  to  obtain  an 
education  that  will  make  them  producers  as  well  as  con- 
sumers. Besides  these,  there  are  schools  which  are 
designed  for  special  purposes  ;  as  the  Mining  School  at 
Houghton,  where  they  teach  mining  engineering  that  our 
mining  interests  may  be  better  developed  ;  the  Normal 
School  to  provide  the  best  possible  material  for  instruc- 
tors in  all  the  schools  ;  and  the  Agricultural  College  and 
School  of  Mechanic  Arts  to  aid  the  agriculturist  and  the 
manufacturer. 

The  Michigan  Agricultural  College  was  established  in 
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1855,  in  obedience  to  the  requisition  of  the  revised  stat- 
utes of  the  state.  It  was  the  first  of  its  kind  in  the  United 
States,  and  to-day  it  is  the  largest  and  best  equipped  agri- 
cultural college  in  America.  The  design  of  the  college, 
as  stated  by  its  founders,  was  to  give  instruction  in  the 
English  language  and  literature,  mathematics,  civil  engi- 
neering, agriculture,  chemistry,  animal  and  vegetable 
anatomy  and  physiology,  the  veterinary  art,  entomology, 
geology,  and  such  other  natural  sciences  as  may  be  pre- 
scribed, technology,  political,  rural  and  household  econ- 
omy, horticulture,  natural  philosophy,  history,  book- 
keeping, and  the  application  of  science  and  the  mechanical 
arts  to  practical  agriculture  in  the  field. 

It  was  organized  as  a  purely  state  institution,  and  so 
conducted  until  1862,  when,  by  act  of  congress,  certain 
lands  were  donated  to  the  state,  the  proceeds  of  which 
were  to  be  invested,  and  the  interest  on  the  investment 
to  be  used  for  the  maintenance  of  the  college.  The  same 
grant  was  made  to  other  states,  but  Michigan,  unlike 
many  of  her  sister  states,  wisely  held  these  lands  until 
they  reached  their  maximum  value,  and  to-day  the  interest 
derived  from  the  money  received  for  the  lands  already 
sold  is  sufficient  to  pay  all  the  current  expenses  of  the 
college,  while  there  are  thousands  of  acres  yet  unsold. 

Not  stopping  to  trace  the  history  of  the  development 
of  the  agricultural  colleges  of  the  other  states  or  of  our 
own,  I  will  try  as  best  I  can  to  give  an  idea  of  the  work 
now  being  accomplished  in  the  colleges.  In  the  first 
place,  you  are  aware  that  there  are  more  people  engaged 
in  agriculture  than  in  all  the  other  occupations  combined. 
The  value  of  the  lands  now  being  tilled  far  exceeds 
that  of  the  plants  of  all  other  occupations  put  together. 
The  natural  richness  of  the  soil  and  the  ease  of  cultiva- 
ting it,  and  the  immense  tracts  of  land  that  have  been 
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made  available  within  the  last  half  century  made  it 
an  easy  matter  for  any  one  who  possessed  energy  and 
determination  to  make  a  fair  success  in  any  branch  of 
agricultural  pursuit.  The  opening  of  the  lands  in  the 
western  Mississippi  valley  and  on  the  great  plains  caused 
the  tide  of  immigration  to  move  rapidly  into  those  re- 
gions. While  there  are  still  millions  of  acres  of  land 
enclosed  in  farms  but  not  yet  under  cultivation,  no  such 
addition  is  again  likely  to  be  made  to  the  cereal  acreage 
of  the  country  as  has  been  witnessed  almost  annually  for 
many  years  past.  The  importance  of  agriculture  can  be 
understood  when  it  is  known  that  for  the  ten  years  ending 
June  30,  1890,  the  amount  of  the  agricultural  products 
sent  to  other  countries,  after  supplying  our  own  require- 
ments, was  over  15,600,000,000  worth. 

Agriculture  is  subject  to  as  many  differentiations  as 
any  of  the  other  professions.  The  fluctuation  in  the 
values  of  the  various  crops  is  followed  by  a  correspond- 
ing change  in  the  crops  produced.  The  development 
along  the  line  of  mechanics,  as  related  to  farm  imple- 
ments, the  part  played  by  the  great  railroads  and  the 
express  companies,  and  the  ever  changing  qualities  of 
the  soil  bring  it  about  that  methods  of  instruction  and 
experimentation  are  necessary  here,  as  in  other  depart- 
ments of  life.  The  fact  that  wheat  is  carried  from  Duluth 
to  Buffalo  for  a  cent  and  a  half  a  bushel  has  more  to  do 
with  wheat  raising  in  Michigan  than  any  change  that  has 
ever  been  made  in  the  tariff.  It  becomes  the  duty  of  the 
agricultural  colleges  to  meet  and  solve  these  problems. 
One  set  of  figures  alone  will  show  what  has  been  accom- 
plished by  one  agricultural  college.  During  the  year 
1892  the  state  of  Michigan  produced  5,000,000  more 
pounds  of  butter  than  was  produced  in  the  state  of  Wis- 
consin, and  received  over  a  million  dollars  less  for  it, 
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owing  largely  to  the  fact  that  the  Wisconsin  University 
has  paid  special  attention  to  dairy  work.  To  show  how 
this  may  be  in  our  own  state;  the  Michigan  Agricultural 
College  this  winter  conducted  a  special  course  in  butter 
making.  In  order  to  test  the  financial  possibilities  of  the 
butter  making  business,  the  butter  was  placed  upon  the 
market  in  the  city  of  Detroit,  where  it  sold,  on  an  aver- 
age, for  26  cents  a  pound,  against  the  regular  market  for 
Michigan  butter  of  18  cents.  Each  graduate  from  this 
course,  who  desired  a  position,  had  secured  one  as  butter 
maker  two  weeks  before  the  close  of  this  six  weeks'  course. 
Two  men  whom  I  happen  to  know  about,  were  receiving 
$10  and  $15  a  month,  respectively,  when  they  came  to 
the  college :  they  are  now  receiving  $50  and  $60  a 
month.  Some  years  ago  wheat  from  the  United 
States  was  threatened  to  be  cut  off  from  the  European 
markets,  from  the  fact  that  large  quantities  of  Paris 
green,  used  upon  the  land  in  destroying  the  Colorado 
beetle  and  other  insects,  were  said  to  be  found  in  our  wheat. 
It  was  said  that  the  quantity  of  arsenic  was  sufficient  to 
make  the  flour  injurious  to  health.  The  students  at  the 
Michigan  Agricultural  College,  under  the  able  direction 
of  Dr.  Kedzie,  made  careful  and  systematic  experiments 
and  analyses  of  the  wheat  grown  upon  land  that  had  be- 
come thoroughly  saturated  with  the  arsenic  poisons,  and 
it  was  found  that  not  a  grain  of  the  arsenic  was  to  be  dis- 
covered in  the  wheat.  These  facts  were  placed  before  the 
American  Public  Health  Association,  and  through  the 
agents  of  the  large  shippers  the  same  facts  were  made 
public  among  the  buyers  in  Liverpool.  A  full  account  of 
these  experiments  and  their  results  may  be  found  in  the 
reports  of  the  American  Public  Health  Association. 

At  various  times  certain  insect  pests  threaten  to 
destroy  entire  crops.    The  Agricultural  College  students, 
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by  their  experimenting,  discover  remedies  and  preven- 
tives. Within  the  past  two  years  the  agricultural  students 
at  Ithaca,  N.  Y.,  and  the  students  of  the  Michigan  Agri- 
cultural College  have  discovered  the  remedy  for  the  fun- 
gous growth  known  as  the  scab  on  potatoes,  and  a  letter 
received  not  long  ago  from  a  former  graduate  stated  that 
the  remedy  had  saved  him  100  bushels  of  potatoes  per 
acre  during  the  past  year,  which,  at  the  average  price  he 
received  for  them,  amounted  to  more  than  the  value  of 
his  entire  farm.  The  methods  of  predicting  frosts  have 
saved  the  farmers  of  Michigan  thousands  of  dollars  an- 
nually; and  the  use  of  insecticides  and  fungicides  has 
been  of  inestimable  value  to  this  rapidly  increasing  indus- 
try. The  students  are  now  making  experiments  for  the 
prevention  of  smut,  which,  if  found  available,  will  save  to 
Michigan  farmers  annually  more  than  the  entire  cost  of 
maintaining  the  agricultural  college  since  its  foundation. 
These  are  only  a  few  of  the  many  subjects  along  the  line 
of  which  the  agricultural  students  are  working. 

Practical  agriculture  is  also  taught  them  ;  the  value  of 
crops  and  the  cost  of  producing  them,  the  best  manage- 
ment of  crops,  the  proper  care  and  feeding  of  livestock, 
the  cross  fertilization  of  plants  and  the  most  profitable 
methods  of  pruning  and  grafting,  all  find  places  in  our 
curriculum.  The  manufacturer  of  cloth  figures  how  much 
he  can  save  by  leaving  out  a  single  thread.  When  our 
farmers  have  learned  agricultural  economics  to  the  100th 
part  of  what  is  known  and  practiced  by  the  manufacturer, 
it  will  be  of  a  value  to  this  country  beyond  our  highest 
conception.  In  the  one  subject  which  I  have  spoken  of, 
butter  making,  say,  for  example,  that  it  costs  15  cents  to 
produce  the  pound  of  butter.  The  farmer  selling  it  for 
18  cents,  makes  but  3  cents,  while,  if  he  could  have  made 
his  butter,  with  no  greater  expense,  so  that  he  could  have 
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sold  it  for  26  cents,  he  would  have  made  11  cents,  or 
nearly  400  per  cent,  more  profit. 

Many  farmers  to-day  are  keeping  stock  upon  which 
they  are  continually  losing  money,  and  selling  stock  which 
it  would  be  a  profit  for  them  to  hold.  They  are  also  rais- 
ing crops  at  a  loss,  and  neglecting  crops  that  would  be  a 
great  source  of  profit  to  them.  These  and  other  facts 
of  like  nature  the  agricultural  colleges  are  demon- 
strating to  their  pupils.  The  student  is  shown  by  actual 
figures,  which  he  himself  makes,  the  value  of  the  differ- 
ent forage  plants,  and  the  method  of  treating  the  matter 
of  forage.  It  is  practically  demonstrated  to  him  whether 
or  not  the  silo  is  a  paying  investment  for  the  farm.  The 
study  of  fertilizers  is  another  subject  that  receives  con- 
sideration. The  student  not  only  analyses  and  finds  out 
the  chemical  constituents  of  the  fertilizers,  but,  by  prac- 
tical application  upon  plots  of  ground,  is  able  to  verify 
his  work  in  the  laboratory.  The  economy  of  mixed 
farming,  as  compared  with  special  farming,  he  is  able  to 
demonstrate  to  his  satisfaction. 

Time  will  not  permit  me  to  enumerate  the  hundreds  of 
similar  questions  which  he  works  out  with  his  own  hands, 
nnder  the  guidance  of  competent  instructors.  The  work 
in  Botany  is  directed  toward  its  value  in  agriculture,  as 
well  as  with  a  view  to  the  disciplinary  importance  which  it 
possesses.  The  same  is  true  of  the  work  in  Entomology. 
The  insects  are  studied  not  alone  as  to  structure  and  form, 
but  their  habits  are  carefully  observed:  especially  is  this 
true  of  the  insects  injurious  to  vegetation.  Under  the 
subject  of  History,  special  attention  is  paid  to  the  history 
of  agriculture,  and  so  on  through  the  entire  curriculum. 

While  I  have  spoken  at  some  length  of  the  value  of 
the  studies  from  an  economic  standpoint,  it  must  not  be 
thought  that  their  value  as  mind  developers  is  ignored  in 
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the  least.  We  claim  that  the  student  can  get  more  from 
studying  the  objects  with  which  he  is  more  or  less  famil- 
iar than  he  can  from  going  into  the  realms  of  the  theo- 
retical, or  the  great  unknown. 

Realizing  that  the  true  test  of  the  student  is  the  labor- 
atory table,  facilities  are  furnished  in  all  the  departments 
for  original  investigation  on  the  part  of  the  student. 

The  criticism  is  often  brought  against  the  agricultural 
colleges  that  they  are  teaching  many  subjects  that  are  not 
in  any  way  related  to  agriculture  ;  that  mathematics,  lit- 
erature and  the  languages  should  be  stricken  from  their 
courses  of  study.  In  talking  with  the  president  of  one. 
of  the  best  normal  schools  in  the  United  States,  he  said 
he  wished  that  we  would  make  the  Michigan  Agricultural 
College  a  strictly  agricultural  college,  that  there  was  not 
one  in  the  United  States.  We  replied  that  we  wished 
that  he  would  make  his  normal  school  a  strictly  normal 
school,  that  there  was  not  one  in  the  United  States.  It 
is  just  as  essential  for  the  successful  farmer  to  have  a 
thorough,  well  rounded  education  as  it  is  for  the  mechan- 
ical engineer,  the  physician  or  the  teacher  ;  in  fact,  it 
would  be  impossible  for  the  student  to  learn  agriculture 
in  less  time  than  four  years.  He  must  be  given  time  to 
watch  the  developments  from  season  to  season,  under 
different  and  varying  conditions.  In  the  schools  of 
mechanical  arts  which  are  connected  with  the  agricultural 
colleges,  the  student  learns  the  use  of  ordinary  tools, 
the  construction  of  farm  implements,  with  the  phil- 
osophy of  their  mechanism  ;  he  becomes  familiar  with 
the  operations  of  the  steam  engine,  air  motors,  grinders, 
mowers  and  reapers,  grain  separators,  and  all  the  other 
complicated  farm  machinery;  with  the  strength  of  materials 
as  related  to  the  construction  of  his  buildings;  and  with  the 
methods,  together  with  the  whys  and  wherefores,  of 


THE  PBOVINCE  OF  A GB1C UL TUBAL  COLLEGES.  95 


bridge  and  culvert  building.  The  criticism  is  also  brought 
that  the  agricultural  colleges  are  educating  students  off 
the  farm  instead  of  for  the  farm.  This  criticism  is  made 
from  the  fact  that  many  of  the  graduates  of  agricultural 
colleges  do  not  go  immediately  upon  the  farm,  but  seek 
other  employment.  This  arises  from  their  lack  of  the 
funds  necessary  to  enter  at  once  into  agricultural  pur- 
suits. But,  sooner  or  later,  when  they  are  financially 
able,  it  is  found  that  they  do  go  upon  the  farm.  Care- 
fully prepared  statistics  of  the  occupations  of  the  grad- 
uates of  the  Michigan  Agricultural  College  show  that 
55  per  cent,  of  the  graduates  are  either  directly  or  indi- 
rectly engaged  in  agricultural  pursuits;  and  over  50  per 
cent,  of  the  students  now  in  attendance  at  the  college 
come  from  the  cities,  which  tends  to  show  that,  instead  of 
educating  them  from  the  farm,  we  are  educating  them  to 
the  farm. 

It  has  been  my  province  during  the  past  winter  to  at- 
tend farmers'  institutes  in  various  places  throughout  the 
state,  and  there  to  meet  many  of  the  older  graduates  of 
the  college.  In  every  case  I  have  found  them,  not 
only  prosperous,  but  interested  and  in  love  with  their 
pursuit.  When  congress  will  give  the  same  patronage  to 
the  agricultural  interest  as  it  has  given  to  other  interests, 
and  when  the  agricultural  people  become  organized  and 
enlightened  to  the  extent  that  the  manufacturers  are  to- 
day, we  will  meet  a  prosperity  never  before  realized. 

In  the  beginning  of  this  paper  we  alluded  to  the  fact 
that  the  fertile  parts  of  the  United  States  are  now  nearly 
all  settled.  The  soil,  then,  is  becoming  more  and  more 
exhausted.  How  to  keep  up  this  fertility,  and  what  the 
farmer  must  do  to  realize  the  best  possible  from  the  soil, 
is  the  work  that  the  Agricultural  Colleges  must  and  will 
do. 
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The  important  thiDg  accomplished  by  the  Agricultural 
Colleges  and  Schools  of  Mechanics  is  the  training  of  the 
hand,  as  well  as  the  head;  teaching  the  students  to  do,  as 
well  as  to  know;  giving  them  a  good,  sound,  practical  ed- 
ucation, education  that  teaches  that  all  labor  is  honorable 
and  elevating,  and  not  making  educated  idiots  and  inval- 
ids, education  that  is  a  preparation  for  a  complete  living, 
and  not  a  chaos  of  conflicting  theory  and  practice,  led 
by  a  corps  of  hobby  riders. 


CORPORATIONS  IN  MICHIGAN. 


President's  Address  read  at  the  meeting  in  Jackson,  March  16, 1894,  (the  topic 
being  selected  at  the  request  of  the  Association). 

BY  ALFRED  RUSSELL, 

Nothing  is  more  surprising  than  the  growth  of  corpo- 
rations in  the  United  States  and  in  this  State.  During 
the  period  between  the  adoption  of  the  Massachusetts 
constitution  and  the  federal  constitution  only  one  cor- 
poration was  created  by  that  State,  which  was  then  nearly 
foremost  in  wealth  and  population.  A  hundred  years 
later  and  four-fifths  of  the  business  of  the  country  was 
done  by  corporations,  and  they  now  hold  four-fifths  of  the 
property  of  the  country,  as  stated  by  U.  S.  Justice  Field, 
134  U.  S.  Reports,  page  742. 

The  increase  of  corporations  in  Michigan  has  been  in 
the  same  proportion.  But  few  were  formed  before  our 
present  constitution  which  was  adopted  in  1850.  Prior 
to  that  date,  with  one  exception,  corporations  could  be 
created  only  by  special  act,  passed  by  a  vote  of  two- 
thirds  of  both  houses  of  the  legislature.  The  exception 
was  as  to  religious  corporations,  by  the  Act  of  April  3, 
1807,  under  which  any  persons  might  organize  by  sign- 
ing and  recording  articles  of  association.  This  is  the 
earliest  example  in  the  United  States,  except  a  statute  of 
the  same  character  in  Pennsylvania  in  1794,  of  creating 
corporations  in  this  way,  a  method  which  is  now  univer- 
sal. 4 'The  holy,  apostolic,  and  Roman  Church  of  Saint 
Anne  of  Detroit"  founded  in  1701,  was  incorporated  un- 
der this  act  of  1807. 

Before  1850,  we  had  about  forty-five  mining  corpora- 
tions, seven  or  more  railroad  corporations,  a  few  banking 
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corporations,  several  plank  road  corporations,  and  a  few 
of  a  miscellaneous  character;  all,  of  course,  under  special 
charters.  The  corporate  rights  and  charters  of  all  these 
corporations  were  continued  by  Article  2  of  the  schedule 
to  the  new  constitution  of  1850,  and  quite  a  number  of 
the  above  named  charters  are  still  in  existence.  These 
charters  contained  differing  privileges  and  obligations. 
Charters  of  the  same  kind  varied  as  to  the  powers  which 
might  be  exercised,  as  to  taxation,  as  to  the  amount  of 
land  which  might  be  held,  as  to  liability  of  stockholders, 
and  as  to  duration  of  existence.  In  at  least  one  case  a 
perpetual  charter  was  enacted.  In  some  cases  the  power 
to  alter,  amend,  or  repeal  was  reserved  by  the  legisla- 
ture, and  in  some  not.  I  may  here  observe  that,  in  the 
celebrated  Dartmouth  College  case, — decided  in  1819  by 
the  federal  Supreme  Court,  holding  that  a  private  corpo- 
rate charter  granted  by  the  government  and  accepted  by 
the  corporation  constitutes  a  contract  which  the  legisla- 
ture cannot  change, — Judge  Story,  in  his  concurring 
opinion,  suggested  that  the  power  to  control,  or  destroy, 
corporate  rights  might  be  reserved  by  the  legislature  in 
the  grant  itself.  This  suggestion  was  afterwards  very 
generally  acted  on  by  legislatures,  and  takes  away  many 
of  the  evils  commonly  attributed  to  that  case.  Our  new 
constitution  of  1850  ordains  that  all  laws  concerning  cor- 
porations may  be  altered  and  amended  or  repealed. 

In  1838  our  legislature  adopted  general  provisions, 
mainly  administrative  in  their  character,  applying  to  all 
corporations  except  where  special  enactments  existed;  and 
those  general  provisions,  with  a  few  changes,  are  still  in 
force  as  Chapter  191  of  Howell's  Statutes. 

We  now  come  to  the  second,  and  present,  era  of  cor- 
porations in  this  State.  The  New  York  constitution  of 
1846,  which  removed  go  many  ancient  land-marks,  abol 
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ished  the  creation  of  corporations  by  special  act,  and  our 
new  constitution  four  years  later  followed  the  example. 
By  Article  XY  all  corporations  must  be  formed  under 
general  laws  to  be  passed  by  the  legislature.  The  con- 
stitution also  limits  the  existence  of  all  corporations 
to  thirty  years,  except  municipal,  railroad,  plank-road  and 
canal  corporations.  By  recent  constitutional  amendment 
extension  of  the  term  is  permitted  to  the  legislature,  which 
has  accordingly  passed  laws  allowing  the  extension  of 
the  life  of  mining,  manufacturing,  religious,  charitable, 
educational,  mutual-insurance,  agricultural  and  gaslight 
corporations.  No  corporation  can  hold  real  estate,  not 
actually  occupied  by  it  in  the  exercise  of  its  franchise,  for 
a  longer  period  than  ten  years.  But  this  constitutional 
provision  is  not  enforced  by  the  state  authorities,  and  is 
practically  a  dead  letter.  Yast  amounts  are  held  in  con- 
travention of  the  constitution.  By  the  constitution  rates 
of  railroad  corporation  charges  may  be  established  and 
this  has  been  done  by  statute. 

General  laws  to  the  number  of  one  hundred  and  fifty- 
six  have  been  passed  from  time  to  time  since  1850  for  in- 
corporating almost  every  kind  of  lawful  business  and  as- 
sociation, and  the  result  has  been  that  we  now  have  in 
this  state  about  eight  thousand  corporations  which  are 
organized  under  those  general  laws,  divided  as  follows: 
Manufacturing  and  mercantile,  twenty-five  hundred;  min- 
ing, thirteen  hundred  and  twenty-eight;  railroad,  seventy- 
nine;  street  railway,  one  hundred  and  thirty-two;  trans- 
portation, one  hundred  and  twenty-three;  state  banking, 
one  hundred  and  fifty-nine;  charitable,  two  hundred  and 
forty-eight;  improvement,  seventy-seven;  miscellaneous, 
twenty-eight  hundred  and  eighty-two. 

To  this  great  number  of  domestic  corporations  must 
be  added  one  hundred  national  banking  corporations,  and 
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a  large  and  Dot  ascertainable  number  of  foreign  corpo- 
rations, that  is,  of  our  sister  states  and  other  countries, 
which  do  business  in  this  State  by  its  express  permission, 
and  which  the  State  has  power  to  shut  out  in  its  discre- 
tion. Our  statutes  for  forty  years  have  declared  that 
such  corporations  may  make  contracts  here,  and  protect 
themselves  in  our  courts,  and  have  put  them  on  the  same 
footing  substantially  as  corporations  created  under  our 
own  laws.  In  a  few  cases  only,  such  as  those  of  insur- 
ance companies,  have  any  conditions  been  imposed. 

Let  us  now  look  more  closely  at  our  modern  method 
of  forming  corporations,  and  we  shall  see  that  if  their 
formation  was  formerly  too  difficult,  it  is  now  too  easy. 

A  paper  is  prepared  called  u Articles  of  Association" 
setting  forth  the  names  of  the  proposed  corporators,  com- 
monly from  three  to  seven;  the  purpose;  the  amount  of 
the  capital  stock,  which  the  general  law  seldom  limits; 
the  par  of  shares,  which  the  law  generally  fixes;  the 
amount  of  capital  actually  paid,  which  is  usually  a  very 
small  percentage;  the  place  where  the  operations  are  to 
be  carried  on  and  the  term  of  existence.  Tke  paper  be- 
ing signed,  acknowledged  and  filed,  there  is  a  full  fledged 
corporation.  The  signers  are  not  required  to  be  citizens 
or  even  residents  of  Michigan.  The  charter  of  the  cor- 
poration consists  of  the  general  law  under  which  the  par- 
ticular corporation  exists,  and  its  articles  of  association. 
If  the  general  law  is  repealed  any  power  existing  under 
it,  which  could  not  be  exercised  by  unincorporated  per- 
sons, is  abrogated;  but  the  property  acquired  and  contract 
rights  belong  to  the  persons  who  were  stockholders. 

It  cannot  escape  our  attention  that  these  corporate 
articles  of  association  are  substantially  ex  parte  and  that 
there  is  no  supervision  of  any  official  authority  whatever 
orer  their  formation  and  execution  and  proceedings  under 
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them.  Certain  reports  are  indeed  required  but  of  a  per- 
functory character  which  afford  no  real  light.  The  arti- 
cles are  gotten  up  solely  in  the  interest  of  the  private 
persons  who  propose  to  become  incorporators  and  who 
put  into  the  articles  whatever  they  think  may  be  for  their 
personal  advantage  without  regard  to  the  public  or  to 
creditors  or  even  future  stockholders. 

It  thus  appears  that  we  have  a  system  under  which 
individuals,  by  their  sole  action,  may  assume  powers  af- 
fecting the  interests  of  the  community  very  largely.  We 
have  in  Michigan  some  statutes  relative  to  corporations 
not  generally  found  in  other  states,  and  some  of  these 
statutes  deserve  notice.  In  the  annual  election  of  direct- 
ors of  all  corporations  under  general  laws  (except  muni- 
cipal) every  stockholder  may  vote  his  shares  for  all  the 
candidates,  or  may  give  one  candidate  as  many  votes  as 
will  equal  the  number  of  candidates  multiplied  by  the 
number  of  the  voter's  shares;  or  may  distribute  his  votes 
on  the  same  principle  of  cumulation  among  as  many  can- 
didates as  he  may  choose.  This  law  is  supposed  to  be 
for  the  protection  of  minorities.  A  similar  provision 
has  found  a  place  in  the  constitutions  of  Pennsylvania, 
Illinois  and  Missouri,  and  in  the  New  York  "Business 
Corporations  Act"  of  1875,  which  authorizes  incorpora- 
tion for  any  lawful  business.  I  think  the  provision  is 
not  much  availed  of,  and  that  it  furnishes  another 
instance  where  theory  is  not  realized  in  practice. 
Another  very  important  statute  is  that  which  invests  any 
corporation  formed  under  any  general  law  (except  mining 
and  competing  railroad  corporations)  with  power  to  sell 
all  or  any  portion  of  its  property  and  franchises  to  any 
other  corporation  organized  for  similar  purposes.  The 
plain  tendency  of  this  statute  is  to  produce  a  capitaliza- 
tion according  to  income  rather  than  assets,  to  prevent 
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competition,  restrain  trade,  create  monopolies,  enhance 
prices  and  engross  the  market;  and  the  statute  is  there- 
fore contrary  to  public  policy.  Under  it  a  single  indus- 
trial or  mercantile  corporation  may  acquire  the  property 
and  franchises  of  all  other  corporations  in  the  same  bus- 
iness in  this  State. 

In  like  manner  by  statute  a  railroad  corporation,  do- 
mestic or  foreign,  may  purchase  the  property  and  fran- 
chises of  any  other  railroad  company,  not  having  the 
same  terminal  points  and  not  being  a  competing  line. 

We  have  also  what  are  called  4 'partnership  associa- 
tions, limited,"  which  are  in  reality  corporations,  within 
the  definition  in  our  constitution,  because  they  have 
some  of  the  powers  and  privileges  of  corporations,  not 
possessed  by  individuals  or  partnerships.  One  of  the 
most  important  of  the  statutes  is  that  which  permits  in- 
corporation by  any  three  or  more  persons  for  any  manu- 
facturing on  mercantile  business.  Under  this  statute  re- 
tail dry-goods  stores  and  corner  groceries  are  often  in- 
corporated. This  plainly  is  against  the  theory  on  which 
any  incorporation  is  permitted,  namely  that  an  artificial 
person  should  be  created  only  for  purposes  which  nat- 
ural persons  would  be  unable  to  accomplish . 

We  have  many  municipal  corporations.  These,  like 
all  other  corporations,  derive  all  their  powers  solely  from 
legislative  enactment.  They  are,  in  truth,  subordinate 
governmental  agencies  exercising  the  most  important 
powers.  A  commission  is  now  in  session  in  this  state  to 
prepare  and  report  to  the  legislature  a  general  law  under 
which  all  such  corporations  may  be  placed.  Our  consti- 
tution declares  that  the  legislature  shall  restrain  municipal 
corporations  in  respect  to  the  powers  of  taxation,  borrow- 
ing money,  contracting  debts  and  lending  their  credit. 
How  salutary  this  power  is,  if  properly  exercised,  may  be 
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seen  from  the  fact  that  the  revenue  raised  by  taxation  in 
the  municipalities  of  the  United  States  exceeds  three 
hundred  millions  of  dollars,  and  their  aggregate  indebted- 
ness (including  counties  and  school  districts)  reaches  nine 
hundred  millions.  These  amounts  much  exceed  the  tax- 
ation and  indebtedness  of  the  states  themselves.  Mich- 
igan's proportion  is  relatively  as  large  as  her  population 
and  wealth.  Those  who  vote  these  sums  are  not  those 
who  pay  them.  In  Yermont  alone  of  all  the  states 
municipal  charters  limit  suffrage  to  tax-payers,  and  also 
limit  the  rate  of  taxation  and  the  amount  of  indebtedness, 
A  franchise  tax  of  half  a  mill  on  each  dollar  of 
authorized  capital  is  laid  upon  both  domestic  and  foreign 
corporations.  Respecting  other  taxation  of  corporations 
the  rule  is,  here,  that  corporate  property  is  assessed  to 
the  corporation  as  to  a  natural  person  at  the  place  of  its 
principal  office,  except  in  the  case  of  those  corporations 
which  are  subjected  to  specific  taxes.  Under  the  consti- 
tution this  description  of  taxes  may  be  collected  from 
banking,  railroad  and  any  other  corporations  at  the 
pleasure  of  the  legislature.  They  are  appropriated  to 
educational  and  state  debt  purposes.  They  are  made  a 
lien  on  all  the  corporate  property,  and  may  be  laid  on  the 
capital  stock,  on  the  gross  receipts,  (except  from  inter, 
state  business)  by  a  percentage,  or  by  an  arbitrary  sum  on 
each  ton  of  product  of  iron,  coal  and  copper  corpora- 
tions. The  property  of  religious  and  literary  corpora- 
tions actually  occupied  for  corporate  purposes  is  exempted. 
Much  discussion  has  been  had  recently  adverse  to  these 
exemptions.  But  the  wisdom  of  them  cannot  be  doubted. 
Religion  and  education  are  the  corner  stones  of  the  social 
edifice.  No  republic  can  stand  without  them.  Such  cor- 
porations in  this  state  are  numerous,  powerful  and  useful 
beyond  all  calculation.    Religious  corporations  are  gov- 
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erned  by  special  statutes  adapted  to  the  internal  policy  of 
the  different  denominations.  The  legal  body  is  distinct 
from  the  spiritual  body  for  which  it  provides.  Gifts  to 
such  corporations  are  trusts  for  what  is  technically  termed 
charitable  uses. 

I  must  not  omit  to  say  that  the  State  is  forbidden  by 
our  constitution  to  become  a  stockholder  in  any  corpora- 
tion or  to  engage  in  any  work  of  internal  improvement. 

Having  thus  given  a  rapid  general  sketch  of  corpora- 
tions in  our  State,  many  pregnant  reflections  come  to  us 
in  making  the  review. 

It  is  plain  that  as  to  private  corporations  there  is  no 
protection  for  those  who  put  in  capital  or  those  who  give 
credit.  Neither  the  investor  nor  the  creditor  is  adequately 
considered.  We  have  departed  very  far  from  the  funda- 
mental policy  declared  by  Adam  Smith  and  other  political 
economists,  that  corporate  privileges  should  be  granted 
only  for  enterprises  of  great  and  general  public  utility 
demanding  extraordinary  capital,  and  for  purposes  which 
unincorporated  persons  cannot  effect.  Liability  of  asso- 
ciates extends  only  to  labor  debts  and  not  to  the  amount 
of  their  investment.  No  tribunal  passes  on  the  necessity 
or  propriety  of  a  proposed  corporation,  even  when  it  may 
exercise  the  power  of  taking  private  property,  and  may 
propose  to  parallel  an  existing  railroad.  There  is  no 
restriction  against  a  corporation  obtaining  credit  beyond 
its  actual  resources  nor  against  issuing  stock  (except  in 
case  of  railroad  stock)  and  mortgage-bonds  without  any 
real  consideration,  and  without  assets.  There  are  no 
conditions  as  to  bona  fide  capital,  good  faith,  and  above 
all,  publicity,  which  should  beat  with  fierce  light  upon 
all  privileges  emanating  from  the  public,  and  denied  to 
all  unincorporated  citizens.  Stockholders  and  creditors 
alike  suffer  so  much  from  the  absence  of  any  proper  su- 
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pervision  and  control  of  corporations  by  this  State  that 
there  is  much  reason  for  the  popular  prejudice  against 
them  shown  by  the  verdicts  of  juries.  This  antagonism 
should  find  its  proper  field  in  promoting  such  legislation 
as  I  indicate  further  on. 

We  notice  in  Michigan,  as  in  the  other  states,  the 
remarkable  fact  that  this  State  which  creates  our  corpora- 
tions is  not  allowed  to  determine  their  rights  and  duties 
in  her  own  courts  because  the  federal  courts  have  usurped 
jurisdiction  over  Michigan  corporations  in  all  controver- 
sies with  citizens  or  corporations  of  other  states,  on  the 
ground  that  a  Michigan  corporation  is  conclusively  pre- 
sumed to  be  composed  of  Michigan  citizens  although  (as 
stated  above)  corporators  need  neither  be  citizens  nor 
residents.  Congress  should  interfere  and  restore  to  the 
states  their  rightful  jurisdiction. 

In  view  of  what  has  been  said  above,  I  make  some 
practical  suggestions  as  to  further  legislation  in  this  State. 

1.  There  should  be  a  board  of  control  of  corpora- 
tions consisting  of  the  Secretary  of  State,  Attorney  Gen- 
eral and  State  Treasurer,  and  no  private  corporation 
should  be  allowed  to  be  organized  or  to  do  business 
without  the  approval  of  this  board  upon  published  notice 
and  opportunity  to  be  heard  by  any  citizen.  Such  a  board 
with  such  powers  exists  in  France  and  its  working  is  ad- 
mirable. And  no  foreign  corporation  should  be  permit- 
ted to  do  business  here  without  filing  a  copy  of  its  articles 
and  obtaining  leave  from  the  board  ;  and  it  should  then 
be  made  subject  to  all  the  restrictions  and  limitations  im- 
posed on  domestic  corporations  of  its  kind. 

2.  Either  corporate  powers  should  not  exist  until  the 
full  amount  of  the  proposed  capital  is  paid  or  secured, 
which  is  the  law  of  Massachusetts,  or  else  the  stockhold- 
ers should  be  made  liable  up  to  the  amount  of  their  stock 
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for  all  corporate  debts.  This  is  the  federal  statute  with 
regard  to  investments  in  vessels,  being  a  limitation  of  the 
former  liability  of  shipowners  as  partners.  In  the  states 
of  New  York  and  Khode  Island  all  stockholders  of  a 
manufacturing  corporation  are  liable  as  partners  for  its 
debts  until  the  capital  has  all  been  paid  in  and  evidence 
of  that  fact  placed  on  the  public  records.  The  theory  of 
exemption  from  liability  is,  that  the  exemption  is  off-set, 
as  respects  the  creditors,  by  a  large  paid-up  capital  and 
publicity  of  proceedings,  which,  together,  protect  him. 
But  in  Michigan  the  creditor  has  the  burden  of  the 
exemption  without  the  benefit  of  the  off-set.  No  transfer 
of  unpaid  stock  should  be  permitted. 

3.  All  corporate  books  and  records  should  be  open  to 
the  inspection  of  stockholders,  auditors  and  the  board 
of  control  at  all  times,  and  no  mortgage  or  floating  debt 
should  be  allowed  beyond  half  the  value  of  the  assets, 
and  the  sanction  of  the  board  of  control  should  be 
required  to  any  mortgage. 

4.  All  mortgage  bondholders,  who  in  practice  gen- 
erally furnish  the  capital,  should  be  treated  as  preferred 
stockholders  and  entitled  to  vote,  the  same  as  common 
stockholders,  for  the  board  of  directors  and  in  all  other 
matters.  As  the  law  now  stands  in  Michigan,  a  set 
of  unscrupulous  and  impecunious  stockholders  can  destroy 
all  the  corporate  property,  which  equitably  belongs  to  the 
debt-holders ;  and  this  is  not  an  infrequent  occurrence. 

5.  Stock  and  bond  issues  should  be  restricted 
by  law  to  actual  expenditures.  This  would  allay  the 
speculative  fever  which  afflicts  us. 

6.  Persons  engaged  in  ordinary  business,  like  dry 
goods  dealers  and  grocers,  should  not  be  allowed  to  incor- 
porate, or  have  any  special  privileges,  not  possessed  by 
unincorporated  persons.    Public  policy  permits  the  crea- 
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tion  of  corporations  only  for  purposes  which  natural  per- 
sons would  be  unable  to  effect.  Besides,  public  policy 
requires  that  the  good  will,  personal  liking,  confidence 
and  identity  of  interest,  which  exist  between  individual 
masters  and  servants,  should  not  be  impaired  by  the  sub- 
stitution of  a  corporate  master. 

In  considering  the  above  suggestions,  however,  we 
must  inquire  whether  or  not  they  tend  to  limit  undesir- 
ably freedom  of  contract. 

In  closing  I  observe  that  we  witness  in  Michigan  the 
same  phenomena  which  are  noticeable  elsewhere  with 
regard  to  manufacturing  corporations.  The  economy  of 
production  on  a  large  scale  has  led  to  the  use  of  corpora- 
tions in  these  enterprises  in  this  state  very  generally,  and 
necessarily  those  who  do  the  work  are  the  servants  of 
those  who  provide  the  work  to  be  done.  The  interests  of 
these  two  sets  of  people  are  in  reality  identical,  but  the 
servants  can  never  be  made  to  see  this.  Can  there  be 
any  union  of  the  two  sets  by  the  servants  being  allowed  a 
share  in  the  enterprise  '(  Statutes  can  neither  forbid  nor 
foster  this.  The  history  of  legislation  shows  this  to  he  a 
matter  above  and  beyond  statutes.  Sporadic  instances  of 
profit-sharing  exist,  as  exceptions  to  the  general  rule  that 
it  is  not  practicable,  and  the  exceptions  seem  to  prove  the 
rule. 

In  Michigan  we  have  been  measurably  exempt  from 
combinations  of  corporations  in  the  form  of  trusts,  and 
combinations  of  servants  of  corporations  to  prevent  other 
laborers  from  laboring.  Both  these  forms  of  combina- 
tion work  an  insufferable  tyranny,  but  one  with  which  our 
existing  laws  are  adequate  to  cope  if  properly  enforced. 
The  enormous  powers,  legislative  and  judicial,  wrapped 
up  in  the  inter-state  commerce  clause  of  the  federal  con- 
stitution, are  gradually  being  unfolded  in  a  legitimate 
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though  unforeseen  way.  The  federal  government  ig  a  part 
of  the  government  of  Michigan,  and  Michigan  will  feel 
the  beneficial  effects  of  recent  developments  of  the  power 
of  the  former  in  regard  to  carrying-corporations. 


PUBLICITY  AND  CORPORATE  ABUSES. 


BY  PROFESSOR  HENRY  C.  ADAMS. 


It  is  a  familiar  fact  that  both  federal  and  state  govern- 
ments feel  themselves  justified  in  requiring  reports  from 
corporations.  Originally  it  was  the  purpose  of  these 
reports  to  provide  for  the  correction  of  certain  particular 
corporate  abuses,  and  the  request  of  government  for 
information  was  regarded  as  an  exception  to  the  rule  that 
the  right  of  property  carried  with  it  the  right  of  privacy 
in  the  control  of  that  property.  At  present,  however, 
since  the  possibilities  for  abuse  of  corporate  power  have 
been  multiplied  in  so  marked  a  degree  on  account  of  the 
marvelous  development  of  corporations,  and  since  the 
conception  of  a  society  as  an  organic  unity  has  forced  for 
itself  general  recognition,  the  purposes  for  which  reports 
are  required  have  been  considerably  extended  ;  and  in 
some  cases  at  least  it  would  be  difficult  to  tell,  were  it  not 
for  our  knowledge  of  the  fact,  whether  privacy  in  the 
control  of  property  were  the  rule  and  publicity  the  ex- 
ception, or  publicity  the  rule  and  privacy  the  exception. 
It  is  evident  to  one  who  reflects  that  the  policy  of  requir- 
ing reports,  has  within  it  the  seeds  of  radical  changes  in 
the  industrial  organization.  It  may  be  carried  so  far  as 
to  materially  modify  the  present  structure  of  industrial 
society.  It  is  capable  of  a  development  which  would 
result  in  recognizing  corporations  as  agencies  of  the 
state,  and  in  regarding  all  property  invested  in  corpora- 
tions as  quasi  public  property.  Without  committing 
myself  as  to  the  extent  in  this  direction  to  which  it  would 
be  wise  to  go,  I  may  say  that  development  in  the  line 
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pointed  out  appears  to  me  to  be  at  once  normal  and 
healthy;  indeed  essential  to  the  maintenance  of  what  is 
best  in  existing  institutions.  The  policy  suggested  is  one 
that  should  receive  the  serious  consideration  of  all  who 
fear  the  tyranny  of  corporations  held  to  no  adequate 
responsibility  on  the  one  hand,  and  the  tyranny  of  any 
government  charged  with  the  direct  administration  of 
industries  that  could  possibly  be  established  in  the  United 
States  on  the  other. 

But,  what,  it  may  be  asked,  are  the  abuses  which 
result  from  corporate  control  over  industries,  and  which 
justify  the  unusual  procedure  of  public  inspection? 

I  shall  not  in  answering  this  question  endeavor  to 
delineate  particular  evils  of  particular  corporations,  or  of 
corporations  organized  for  the  conduct  of  any  particular 
business.  Kadical  changes  in  public  policy  must  rest  on 
some  fundamental  principle,  and  a  fundamental  principle 
can  only  be  discovered  by  a  broad  and  comprehensive 
analysis.  My  present  purpose  will  be  much  more  per- 
fectly served  if  I  bring  into  comparison  the  corporate  and 
the  private  organization  of  industry  and  show  in  this 
manner  that  many  of  the  abuses  prevalent  in  industrial 
society  are  traceable  to  the  fact  that  no  adequate  distinc- 
tion is  made  by  economists,  legislators,  or  jurists  between 
a  business  organized  as  a  corporation,  and  one  organized 
as  a  partnership  ;  and  that  for  businesses  organized  as 
corporations  there  must  be  some  specially  devised  method 
of  securing  adequate  public  control.  The  points  of  dif- 
ference between  these  two  forms  of  business  organization 
to  which  reference  will  be  made  are  three,  and  as  follows: 

(1)  Debts  incurred  by  a  corporation  do  not  run 
against  the  property  of  individual  incorporators,  as  is  the 
case  if  a  business  be  organized  as  a  partnership.  Cor- 
porate property  alone  is  held  liable  for  corporate  obliga- 
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tions.  Whatever  may  have  been  the  original  justification 
for  this  distinction,  it  has  proven  in  its  workings  to  be  the 
source  of  great  public  mischiefs.  The  theory  of  modern 
society  is  that  the  greatest  possible  liberty  should  be 
granted,  whether  in  the  sphere  of  intellectual,  political 
or  industrial  activity,  and  the  only  guaranty  against  the 
abuse  of  such  liberty  is  found  in  the  assumption  that 
responsibility  is  imposed  commensurate  with  the  liberty 
enjoyed.  But  in  the  case  referred  to,  responsibility  is 
not  commensurate  with  the  liberty  enjoyed,  and  largely 
on  this  account,  automatic  restraints  are  not  adequate  to 
protect  the  interests  of  the  public.  The  projectors  of  a 
corporate  enterprise  give  no  pledge  whatever  for  conserv- 
ative management,  while  the  stockholders,  knowing  that 
personal  loss  cannot  exceed  the  amount  of  stock  held,  do 
not  trouble  themselves  to  exercise  careful  supervision 
over  the  management  of  their  property.  It  therefore 
naturally  follows  that  risks  are  frequently  taken  by  cor- 
porations which  few  individuals  would  care  to  assume,  if 
all  their  property  were  thereby  placed  in  jeopardy.  In 
case  such  ventures  succeed  the  profits  are  usually  great.  It 
is  this  hope  of  great  gain,  combined  with  the  certainty  that 
loss,  if  any,  will  be  limited,  that  renders  the  corporation 
the  favorite  form  of  organization  in  the  presence  of  those 
industrial  conditions  that  invite  great  enterprises. 

It  would  be  a  serious  mistake  to  regard  the  results 
which  flow  from  such  a  condition  of  affairs  as  matters  of 
purely  private  concern.  The  capital  of  a  community  is 
the  fund  which  measures  its  potential  energy,  and  if  reck- 
lessly applied,  or  if  invested  in  an  undertaking  which, 
however  profitable  to  the  projectors,  is  of  no  advantage 
to  the  public,  a  direct  loss  is  thereby  entailed  upon  the 
community.  But  the  final  results  of  reckless  management 
invited  by  the  rule  of  limited  liability  when  property  is 
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invested  in  corporate  form,  reaches  yet  farther.  The 
most  severe  criticism  on  modern  industrial  society  is  its 
instability.  Periods  of  intense  activity  are  followed  by 
periods  of  stagnation  ;  panics  and  dull  times  are  the 
themes  of  those  who  chronicle  industrial  affairs.  It  is 
common  to  say  that  this  is  due  to  over-hopefulness,  to 
miscalculation,  and  to  speculation,  and  that  as  long  as 
human  nature  remains  what  it  is,  industrial  society  must 
expect  periodical  attacks  of  fever  and  ague.  This,  how- 
ever, appears  to  me  a  superficial  diagnosis.  Crises  and 
industrial  depressions  are  no  doubt  traceable  to  human 
nature,  but  in  a  large  measure  it  is  to  human  nature  work- 
ing through  the  machinery  of  corporate  organization. 
They  are  not,  as  many  affirm,  the  inevitable  result  of 
great  industries,  but  the  inevitable  result  of  great  indus- 
tries organized  and  carried  on  under  the  irresponsibility 
which  attaches  to  corporate  management.  Should  states- 
men ever  contemplate  the  problem  of  curbing  speculation 
so  as  to  guard  society  from  the  manifold  evils  of  panics, 
they  would  not  seek  far  before  discovering  the  fact  that, 
under  the  present  law  of  incorporation,  it  is  possible  for 
a  man  so  to  adjust  industrial  forces  that,  while  the  gain 
of  a  venture  is  his,  the  risk  rests  with  other  members  of 
the  community,  or  with  the  community  as  a  whole.  This 
is  an  abuse  of  power  necessarily  incident  to  an  industrial 
society  organized  on  the  corporate  basis. 

The  conclusion  naturally  suggested  by  the  above  con- 
siderations is  that  investors  in  corporations  should  be 
placed  on  the  same  footing  as  regards  liabilities  for  obli- 
gations incurred,  as  investors  in  other  forms  of  industry. 
The  adoption  of  so  drastic  a  remedy  would  probably  de- 
prive the  community  of  the  benefit  of  corporate  organi- 
zation, for  it  is  doubtful  if  any  one  would  care  to  pur- 
chase stock  in  a  corporation,  except  under  the  conditions 
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of  limited  liability.  Nor  are  we  closed  to  such  an  alter- 
native. It  is  possible  that  reckless  management  might 
be  checked,  and  adequate  responsibility  in  the  control  of 
capital  imposed,  by  means  of  a  carefully  elaborated  sys- 
tem of  reports  supplemented  by  a  properly  authorized 
system  of  inspection.  This  at  least  is  the  suggestion  at 
present  offered. 

(2)  The  second  peculiarity  of  a  business  organized 
as  a  corporation  is  that  its  control  over  capital  is  without 
limit,  provided  its  projectors  can  give  good  promises  of 
success.  This  arises  from  the  fact  that  the  process  by 
which  a  corporation  collects  capital  results  in  the  creation 
of  a  new  species  of  negotiable  property.  When  a  man 
furnishes  capital  to  a  corporation  by  the  purchase  of  its 
stock,  he  does  not  feel  that  he  has  made  an  irrevocable 
investment,  nor  that  he  is  deprived  of  full  control  over 
his  property,  and  he  is  on  this  account  more  willing  to 
place  his  capital  with  a  corporation  than  to  make  an  in- 
vestment as  an  individual.  The  ability  of  an  individ- 
ual to  expand  any  enterprise  in  which  he  may  be  engaged 
is  limited  by  his  personal  credit,  or  by  the  amount  of  his 
personal  property;  the  ability  of  a  corporation  to  expand, 
on  the  other  hand,  is  practically  without  limit. 

The  difference  thus  brought  to  light  might  not  of 
itself  be  regarded  with  apprehension,  but  taken  in  con- 
nection with  the  fact  that  the  chief  restraining  principle 
known  to  our  industrial  constitution  is  the  principle  of 
commercial  competion,  it  is  quickly  observed  to  be  the 
sourc  of  serious  evils. 

In  the  first  place,  it  leads  to  the  indiscriminate  incor- 
poration of  all  sorts  and  grades  of  business,  which 
certainly  is  an  abuse  of  the  original  theory  of  incorpora- 
tion. The  principle  of  competition  can  only  work  in  a 
just  and  stable  manner  when  there  is  **  strategic 
g 
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equality"  between  competitors.  But  by  virtue  of  the 
peculiar  advantage  enjoyed  by  corporations,  this  "strate- 
gic equality"  is  destroyed,  so  far  as  competition  between 
incorporated  and  unincorporated  businesses  is  concerned, 
and  the  struggle  for  supremacy  between  these  two  forms 
of  business  organization  is  rendered  an  unequal  one, 
when  carried  on  in  the  presence  of  rapidly  expanding 
industries.  This  explains  in  large  measure  the  fact  that 
many  businesses  have  assumed  corporate  form  which, 
from  the  public  point  of  view  at  least,  might  better  b« 
organized  as  private  concerns. 

But  another  thought  is  more  worthy  of  note  in  this 
connection.  It  is  well  recognized  by  economists  that 
the  arguments  which  are  pertinent  and  conclusive  respect- 
ing the  adequacy  of  competition  to  control  industries 
when  industries  are  many  and  small,  fail  to  apply  when 
industries  become  large  and  relatively  few.  The  same 
line  of  reasoning,  should  we  follow  it  out,  would  lead  to 
the  conclusion  that  inter-corporate  competition  is  essen- 
tially different  in  its  workings  and  results  from  inter- 
personal competition;  and  if  it  be  admitted,  as  just 
averred,  that  competition  between  businesses  organized 
as  private  concerns  and  businesses  organized  as  corpora- 
tions results  in  the  supremacy  of  the  latter,  it  follows 
that  the  very  principle  on  which  reliance  is  placed  for 
attaining  justice  and  stability  in  commercial  dealings,  is, 
the  present  liberty  of  incorporation  being  maintained, 
impelling  industrial  society  to  assume  a  form  in  which 
that  principle  will  be  incapable  of  exerting  a  normal  and 
healthy  influence.  This  is  certainly  a  most  serious  criti- 
cism and  discloses  a  radical  defect  in  the  legal  frame- 
work of  industrial  society. 

This  thought  may  be  presented  by  reference  to  a 
chapter  in  the  industrial  history  of  the  United  States, 
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The  constitutions  of  most  of  our  states,  as  originally 
drawn,  limited  the  right  of  incorporation  to  such  com- 
panies of  men  as  could  secure  special  charters.  But 
about  1848  there  seems  to  have  been  a  change  of  opinion 
on  this  point,  and  most  state  constitutions  framed,  or 
remodeled,  since  that  time  have  provided  for  general 
laws  of  incorporation.  The  reasoning  which  led  to  such 
a  decision  was  quite  simple.  Accepting  free  competition 
as  an  all-potent  and  ever-present  principle,  and  not  stop- 
ping to  inquire  if  the  conditions  under  which  it  worked 
had  anything  to  do  with  the  results  which  followed  its 
exercise,  those  who  framed  our  constitutions  assumed 
that  society  was  placed  beyond  the  danger  of  monopolies 
when  any  set  of  men  could  of  their  own  choice  file 
articles  of  incorporation.  That  is  to  say  it  was  believed 
that  by  means  of  general  laws  of  incorporation,  unin- 
corporated businesses  were  brought  into  touch  with 
incorporated  businesses,  and  that  both  were  alike  subject 
to  the  control  of  the  principle  of  competition.  It  was 
not  seen  that  this  would  result  in  driving  small  unincor- 
porated concerns  to  the  wall,  and  that  inter-corporate 
competition  would  in  its  turn  result  in  some  form  of 
combination.  This,  however,  now  that  it  is  being  ac- 
complished, we  see  most  clearly.  The  word  monopoly 
has  for  us  a  meaning  not  appreciated  by  the  men  of  fifty 
years  ago.  At  the  bottom  of  every  monopoly  may  be 
traced  the  insidious  influence  of  the  peculiar  privileges 
which  the  law  grants  to  corporations.  Thus  history  as 
well  as  analysis  shows  that  the  ease  with  which  corpora- 
tions expand  tends  to  destroy  the  conditions  in  which 
the  principle  of  commercial  competition  is  capable  of 
working.  If  this  be  true,  there  is  no  alternative  left 
except  to  place  greater  reliance  on  the  political  principle 
for  control.     There  are  but  these  two  principles  of 
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control,  the  political  and  the  competitive,  and  if  the  one 
will  not  work  satisfactorily,  it  must  be  supplemented  by 
appeal  to  the  other.  The  only  debatable  question  per- 
tains to  the  manner  in  which  the  political  principle 
should  be  applied. 

(3)  A  third  difference  between  a  corporation  and  a 
partnership,  as  forms  of  organization  for  the  conduct  of 
business  affairs,  is  observed  in  the  fact  that  a  corpora- 
tion is  a  legal  personality,  while  behind  a  partnership 
is  found  a  real  person.  To  appreciate  the  importance 
of  this  difference  it  is  necessary  to  consider  that  the 
comparison  is  made  for  a  society  dominated  by  corpo- 
rations; a  society,  indeed,  in  which  there  exists  a  single 
corporation  whose  gross  receipts  amount  to  over  sixty 
millions  of  dollars,  or  twenty  times  the  income  of  the 
Federal  Government  when  Washington  was  its  president. 
It  is  not,  perhaps,  so  much  the  fact  that  a  corporation  is 
a  legal  personality,  that  should  fill  us  with  alarm,  as  that 
a  legal  personality  to  whose  growth  as  a  center  of  indus- 
trial power  there  is  no  assignable  limit,  should  lay  claim 
to  privileges  that  were  originally  intended  for  individ- 
uals. Not  only  has  the  industrial  power  of  our  day, 
generated  by  the  organization  of  labor  and  the  exten- 
sive use  of  machinery,  fallen  under  the  control  of  cor- 
porations, but  these  corporations  assert  for  themselves 
most  of  the  rights  conferred  on  individuals  by  the  law 
of  private  property,  and  apply  to  themselves  a  social 
philosophy  true  only  of  a  society  composed  of  individ- 
uals who  are  industrial  competitors.  Where  individuals 
are  in  fact  competitors,  society  has  something  of  a  guar- 
anty that  public  interest  will  be  conserved.  Where 
industries  are  small  and  markets  are  local,  where  men 
use  tools  and  commercial  dealings  are  with  one's  neigh- 
bors and  friends,  there  is  reason  in  the  claim  that  indif: 
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ference  to  the  public  good  will  result  in  the  destruction 
of  the  individual.  But  it  is  equally  certain  that,  in  the 
presence  of  great  industries,  where  markets  are  no  longer 
local,  but  world-wide,  where  industries  are  based  on1 
machinery  rather  than  on  personal  skill,  and  where  man^ 
agers  merge  their  personality  into  the  personality  of  a 
great  corporation,  indifference  to  the  interests  of  the 
public  may  come  to  be  a  factor  requisite  for  existence  and 
essential  to  growth.  If  this  be  true,  and  that  it  is  true 
both  history  and  analysis  testify,  it  follows  that,  while 
corporations  remain  a  factor  and  while  corporate  aggran- 
disement remains  a  force  in  industrial  society,  the  gov 
ernment,  which  is  the  corporation  from  which  all  other 
corporations  take  their  life,  must  exercise  a  directing 
control  in  all  matters  that  affect  the  public.  It  is  an 
evil  beyond  estimate,  that  the  force  of  self-interest, 
which,  when  properly  environed,  is  the  source  of 
advantage  to  the  individual  as  well  as  to  the  state, 
should  be  permitted  an  unrestricted  and  undirected 
development  in  the  form  of  corporations,  which  endan- 
gers not  only  the  life  of  the  state,  but  threatens  the 
permanency  of  industries  themselves. 

There  is  but  one  conclusion  to  be  drawn  from  such 
an  analysis  of  corporations  as  has  been  suggested,  and 
that  is,  that  the  present  policy  of  government  respecting 
them  is  unable  to  guard  society  from  the  evils  which 
they  engender.  This  is  true  because  that  policy  rests  on 
an  erroneous  theory  as  to  their  nature.  It  is  incorrect 
for  legislators  to  assume  or  for  courts  to  allow,  that  the 
law  of  private  property,  which  was  developed  before  cor- 
porations in  their  modern  social  significance  came  to 
exist,  should  be  applied  to  property  assigned  to  corpo- 
rate management.  The  true  governmental  policy  must 
recognize  an  essential  difference   in  businesses  them- 
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selves,  that  some  businesses  may  be  properly  organized 
as  corporations  and  others  not,  and  that  all  property 
invested  in  a  business  organized  as  a  corporation  should 
on  that  account  be  subjected  to  laws  peculiarly  adapted 
for  its  control.  A  feasible  policy  for  the  control  of  cor- 
porations must  recognize  that  in  a  society  rendered 
complex  through  the  growth  of  great  industries,  the 
privileges  of  property  as  well  as  its  duties  should  depend 
on  the  manner  in  which  property  is  used.  In  a  simple 
industrial  society,  the  laws  of  property  may  be  simple;  in 
a  complex  industrial  society  these  laws  must  be  complex. 
Only  in  the  recognition  of  this  principle  can  our  mar- 
velous material  development  be  saved  from  anarchy  and 
decay. 

It  remains  to  inquire  by  what  feasible  plan  this  prin- 
ciple may  be  realized.  To  draw  out  such  a  plan  in  detail 
would  of  course  be  impossible  at  the  present  time,  but  I 
may  suggest  what  in  my  opinion  is  a  first  step  toward  its 
realization.  In  the  foregoing  analysis  attention  was 
called  to  the  fact  that  the  only  regulating  principles  known 
to  society  were  the  principle  of  competition  and  the 
political  principle  ;  and  by  implication  it  was  admitted 
that  where  the  competitive  principle  is  effective,  the  politi- 
cal principle  had  no  warrant  for  asserting  itself.  It  is 
because  industries  organized  as  corporations  thereby 
render  themselves  superior  to  the  satisfactory  control 
of  competition,  that  appeal  may  be  justly  taken  to  the 
political  principle. 

But  wherever  the  political  principle  holds  sway,  pub- 
licity is  essential.  Publicity  indeed  may  be  justly  termed 
the  vital  element  on  which  the  principle  relies.  It.  is 
necessary,  therefore,  in  order  to  establish  satisfactory  gov- 
ernmental control  in  corporate  industries,  to  provide  for 
complete  and  perfect  publicity  in  corporate  affairs.  ■  This 
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is  the  justification  of  that  policy  which  calk  for  reports 
from  corporations,  as  also  of  the  claim  that  the  solution 
of  all  questions  which  find  their  root  in  corporate 
monopoly  lies  in  a  further  development  of  the  policy  of 
reports. 

One  cannot,  however,  pursue  this  thought  very  far, 
without  being  led  to  the  conclusion  that  its  successful 
accomplishment  necessitates  certain  radical  changes  in 
the  law  now  governing  the  birth  and  life  of  corporations. 
The  first  step  toward  correcting  corporate  abuses  by  means 
of  public  inspection  and  control  is  to  restrict  the  privilege 
of  incorporation.  This  is  doubtless  too  serious  and  too 
complex  a  subject  to  allow  of  dogmatism,  and  it  is  rather 
for  the  purpose  of  bringing  my  suggestions  to  a  definite 
form,  than  because  I  assume  adequate  considerations  to 
have  been  presented  to  secure  for  them  universal  accep- 
tation, that  I  venture  to  submit  four  propositions  as 
indicating  the  end  toward  which  all  legislation  which  has 
to  do  with  industrial  monopolies  should  tend.  These 
propositions  are  as  follows  : 

First.  The  granting  of  corporate  privileges  should  be 
limited  to  those  businesses  in  which  the  interests  of  the 
public  are  relatively  greater  than  the  interests  of  the  indi- 
vidual incorporators. 

Second.  All  businesses  in  which  the  interests  of  the 
public  are  greater  than  the  interests  of  the  individual  in- 
corporators should  be  obliged  to  assume  corporate  form. 

Third.  All  corporations  should  be  required  to  make 
such  reports  as  will  enable  the  government,  acting  under 
rules  prescribed  by  law,  to  direct  their  policy  and  control 
their  administration. 

Fourth.  All  businesses  other  than  those  organized  as 
corporations  should  be  subject  to  inquiry  though  not  to 
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control,  the  purpose  of  the  inquiry  being  to  determine 
whether  or  not  a  business  in  question  should  be  refused 
the  liberty  of  incorporation  or  be  required  to  assume 
corporate  form. 


EMINENT  DOMAIN,  ITS  GROWTH  AND 
LIMITATIONS. 


BY  T.  B.  BARK  WORTH. 

Investigating  the  growth  and  present  condition  of  the 
doctrine  of  eminent  domain  we  are  necessarily  attracted 
to  the  differing  conditions  existing  now  from  those  pre- 
vailing at  the  time  of  its  earlier  application  in  the  politi- 
cal system  from  which  we  derive  our  government  and 
laws.  The  underlying  principles  of  the  feudal  tenure  as 
well  as  the  analogous  principles  governing  holdings  under 
the  civil  law  furnish  abundant  basis  for  the  reservation 
by  the  monarch  of  those  rights  which  were  incident  to  a 
proper  government  of  his  kingdom,  its  defense  and  the 
safety  and  contentment  of  his  people.  But  the  English- 
man like  the  Koman  was  proud  of  his  independence,  vig- 
orously asserted  his  right  of  property  as  absolute  and  in- 
herent and  constantly  resented  any  attempted  intrusion 
by  the  king  upon  the  rights  guaranteed  by  Magna  Charta. 
We  are  therefore  prepared  for  this  statement  by  Black- 
stone:  "So  great  moreover  is  the  regard  of  the  law  for 
private  property,  that  it  will  not  authorize  the  least  viola- 
tion of  it;  no,  not  even  for  the  general  good  of  the  whole 
community.  If  a  new  road,  for  instance,  were  made 
through  the  grounds  of  a  private  person,  it  might  per- 
haps be  extensively  beneficial  to  the  public;  but  the  law 
permits  no  man,  or  set  of  men,  to  do  this  without  con- 
sent of  the  owner  of  the  land.  In  vain  it  may  be  urged, 
that  the  good  of  the  individual  ought  to  yield  to  that  of 
the  community;  for  it  would  be  dangerous  to  allow  any 
private  man,  or  even  any  public  tribunal,  to  be  judge  of 
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this  commoD  good,  and  to  decide  whether  it  be  expedient 
or  no.  Besides,  the  public  good  is  in  nothing  more  es- 
sentially interested,  than  in  the  protection  of  every  indi- 
vidual's private  right,  as  modelled  by  the  municipal  law. 
In  this  and  similar  cases  the  legislature  alone  can,  and 
indeed  frequently  does,  interpose,  and  compel  the  indi- 
vidual to  acquiesce.  But  how  does  it  interpose  and  com- 
pel ?  Not  by  absolutely  stripping  the  subject  of  his 
property  in  an  arbitrary  manner:  but  by  giving  him  a  full 
indemnification  and  full  equivalent  for  the  injury  thereby 
sustained.  The  public  is  now  considered  an  individual, 
treating  with  an  individual  for  an  exchange.  All  that 
the  legislature  does  is  to  oblige  the  owner  to  alienate  his 
possessions  for  a  reasonable  price  and  even  this  is  an  ex- 
ertion of  power,  which  the  legislature  indulges  with  cau- 
tion, and  which  nothing  but  the  legislature  can  perform." 
Democracy  had  then  made  much  progress  against  the  as- 
serted rights  of  the  sovereign  in  the  strife  which  had 
been  for  ages  waged  between  them;  but  its  continued 
march  has  since  procuced  a  new  alignment  of  forces 
which  in  our  country  has  manifested  itself  in  the  greatest 
perfection.  No  longer  does  the  public  contest  the  right 
of  its  own  representative  to  conserve  its  interests.  No 
longer  is  there  the  adverse  personal  interest  of  a  selfish 
ruler  to  extend  his  power,  regardless  of  the  resultant 
benefit  to  the  public  weal.  The  asserted  basis,  "The 
king  has  the  better  right"  was  a  challenge  to  combat  in 
the  long  struggle  for  freedom.  Now  the  public  danger 
lies  not  in  the  unwarranted  exercise  of  the  right,  but  in 
the  operation  of  unrestricted  and  stimulated  natural 
forces  by  which  the  industrial  processes  are  removed  from 
governmental  control.  The  people  have  taken  the  place 
of  the  king.  Under  the  old  regime  the  sovereign  had  a 
dual  character;  first,  personal  as  monarch,  and  next  as 
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the  representative  and  natural  protector  of  the  people. 
To-day  no  personal  rights  of  the  sovereign  intervene. 
The  old  time  contest  no  longer  exists.  The  force  once 
negative  has  become  positive.  Whether  we  are  agreed 
with  the  socialistic  school  of  philosophers  or  not  we  rec- 
ognize and  approve  the  modern  extension  of  the  right  of 
eminent  domain,  both  because  of  the  interests  of  modern 
civilization  and  because  the  fears  of  tyrannical  usurpa- 
tion and  descent  towards  absolutism  are  no  longer  a 
menace.  It  is  not  now  deemed  essential  to  the  exercise 
of  this  sovereign  power  that  any  reserved  proprietary 
interest  should  support  it.  The  United  States  govern- 
ment exercises  it  over  lands  where  no  proprietary  right 
ever  existed,  while  in  various  states  as  well  as  within  the 
territory  of  the  United  States  lands  holden  by  the  state 
in  its  corporate  capacity  are  condemned  and  compensa- 
tion paid  therefor  the  same  as  to  ordinary  citizens.  This 
is  the  natural  result  of  the  changed  conditions  which  have 
extended  the  power  of  the  dominion  by  delegation  from 
the  state  itself,  first,  to  the  federal  government,  second, 
to  municipalities,  third,  to  corporations  exercising  their 
franchises  in  the  supposed  interest  of  the  people,  and 
possibly  to  individuals.  The  complex  and  gradually  de- 
veloping system  of  social  demands  is  almost  yearly  ad- 
ding to  the  numerous  industrial  channels  connected  by 
logic  more  or  less  attenuated  with  the  supposed  public 
interest.  Railroads,  canals,  telegraphs,  telephones, 
mines,  wharves,  terries,  water  and  gas  works,  mills,  log- 
ging booms  have  all  been  made  the  subjects  of  the  exer- 
cise of  the  right.  I  have  discovered  no  adjudicated  case 
wherein  the  right  of  condemnation  has  been  directly 
granted  to  a  private  individual,  but  it  is  difficult  to  dis- 
tinguish betwixt  natural  and  artificial  persons  where  the 
public  is  interested  in  the  proposed  use  of  the  property. 
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True  a  corporation  derives  its  franchise  and  power  to  act 
from  the  government  and  is  to  a  certain  extent  within  its 
control  in  the  exercise  of  its  powers,  but  nothing  pre- 
vents the  legislative  power  from  imposing  like  conditions 
upon  the  appropriations  of  property  by  a  private  person 
under  the  delegated  right  of  eminent  domain.  It  is  also 
difficult  to  logically  distinguish  between  the  exercise  of 
this  power  for  the  building  of  a  mill  to  supply  a  com- 
munity with  lumber  or  grind  its  grain  and  the  establish- 
ment of  a  store  to  furnish  supplies  or  a  manufactory  to 
utilize  natural  products.  It  is  conceded  that  the  entire 
public  need  not  be  benefitted  nor  those  deriving  benefit 
be  equally  gainers.  It  is  often  difficult  to  discern  any 
substantial  benefit  other  than  a  private  and  financial  one. 
This  has  been  notably  true  of  very  many  drain  proceed- 
ings instituted  under  the  laws  of  our  own  state  where  the 
alleged  benefit  to  the  public  health  was  so  infinitesimal 
as  to  be  clearly  an  excuse  rather  than  a  reason  for  the 
exercise  of  the  power.  The  distinction  is  sometimes 
made  between  eminent  domain  and  the  right  to  use  a  cit- 
izen's property  in  time  of  war,  its  destruction  to  prevent 
hostile  forces  from  enjoying  it,  to  prevent  the  spread  of 
contagion  or  fire,  and  other  similar  well  recognized  rights 
of  interference.  But  in  the  cases  cited  the  difference  is 
more  in  method  than  in  principle.  Under  these  circum- 
stances the  necessity  is  deemed  urgent  because  danger  is 
imminent  and  precludes  the  use  of  legal  process,  and 
compensation,  if  made  at  all,  depends  entirely  upon  the 
grace  of  the  state.  But  it  is  not  apparent  why  the  urg- 
ency of  the  necessity  should  destroy  the  rights  of  the  citi- 
zen which  otherwise  would  be  deemed  to  demand  remu- 
neration, especially  when  we  consider  that  the  courts  of 
most  of  the  states  hold  valid  the  condemnation  and 
appropriation  of  property  without  the  previous  ascertain- 
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ment  or  payment  of  the  compensation,  if  the  legislature 
has  furnished  machinery  to  substantially  appraise  and  se- 
cure it.  The  principle  justifying  the  exercise  of  power 
in  either  case  is  the  same.  In  its  naked  form  it  may  thus 
be  stated,  "The  public  has  the  better  right."  And  noth- 
ing can  stay  the  progress  of  this  proposition  in  the  minds 
and  hearts  of  an  intelligent  world.  Timid  conservatism 
and  interested  selfishness  may  combine  to  resist  its  ad- 
vance, the  anathemas  of  the  church  may  unite  with  the 
fnlminations  of  aristocratic  tribunals  the  world  over,  but 
futile  is  the  effort  to  turn  the  tide.  Students  of  sociol- 
ogy, political  philosophers  and  Christian  propogandists 
have  here  a  pressing  problem  worthy  of  their  best  en- 
deavor. How  can  justice  be  attained  and  force  con- 
trolled? If  the  law  administered  under  constitutions 
fully  recognizing  and  protecting  individual  ownership  has 
come  so  nearly  to  the  line  of  confiscation  as  in  the  cases 
cited,  if  the  legislative  discretion  as  to  public  use  has  so 
far  been  extended  as  almost  to  destroy  the  line  of  demar- 
cation even  wrhere  the  socialistic  principle  has  scarcely  been 
promulgated,  how  portentous  are  the  possibilities  in  view 
of  the  prevalent  dissemination  of  the  popular  philosophy 
of  equal  rights.  For  it  must  be  remembered  that  all  the 
limitations  upon  the  exercise  of  this  power  are  political 
rather  than  ethical.  The  exercise  of  the  sovereign  power 
of  appropriation  does  not  necessarily  involve  the  right  of 
compensation.  It  is  true  that  the  constitutions  of  all  civ- 
ilized countries  recognize  individual  ownership  of  prop- 
erty and  provide  for  compensation,  but  this  rests  upon 
ideas  of  justice  deferring  to  the  custom  of  ages  rather 
than  based  upon  principles  of  natural  equity,  and  in  at 
least  one  of  the  American  states  such  necessity  is  already 
denied  by  the  courts.  The  extension  of  the  right  of  con- 
demnation to  municipalities  and  corporations  would*  how- 
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ever,  seem  to  furnish  a  reason  conclusive  to  the  political 
sentiment  of  the  world  why  the  element  of  compensa- 
tion should  accompany  the  exercise  of  the  right  so  long 
as  the  present  social  and  industrial  systems  remain,  but 
politically  there  is  no  limit  other  than  the  slow  move- 
ment of  popular  sentiment  and  the  natural  reverence  for 
institutions  of  long  standing. 

Constitutions  are  not  a  defense  against  the  torrent  of 
awakened  intelligence  which  is  being  loosed  by  the  logic 
of  rapidly  changing  industrial  and  social  conditions. 
Already  it  realizes  its  gathering  power  and  only  awaits 
the  crystalization  which  time  will  surely  bring.  Its 
weapon  is  the  monarch's  reservation,  the  right  of  eminent 
domain.  Already  in  lands  less  democratic  than  our  own 
its  energies,  more  forward  because  of  greater  incentive, 
have  compelled  concessions  we  yet  withhold.  Shall  we 
not  rather  control  than  combat  the  rising  force  ?  Ethical 
considerations  can  now  be  urged,  and  a  righteous  result 
may  yet  be  reached.  But  in  the  heat  of  contest  the  logic 
of  morals  has  but  little  weight  against  the  logic  of  power; 
It  is  apparent  that  we  have  but  dammed  the  stream,  and 
woe  betide  us  if  we  leave  our  land  to  meet  the  remorse- 
less flood  of  its  pent-up  energies.  The  abstract  question, 
what  limitations  are  proper  from  the  standpoint  of  polit- 
ical science,  would  be  variously  answered.  Doubtless 
the  nationalists  would  say,  "destroy  all  limitations," 
while  the  advocate  of  absolute  ownership  by  the  individual 
and  the  doctrine  of  laissez  faire  is  already  fretting  at 
the  unwarranted  abuse  of  the  power  on  what  seem  to  him 
frivolous  pretexts.  But  the  student  of  political  science 
realizes  the  impracticability  of  the  one  and  the  glaring 
selfishness  of  the  other.  Feeling  the  pressure  of  our 
increasing  public  burden  and  of  problems  becoming  more 
and  more  perplexing  every  day  he  looks  to  the  machinery 
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at  his  command  and  if  by  any  change  he  can  promote  its 
efficiency  and  accomplish  a  result  beneficial  to  the  people, 
keeping  meanwhile  in  view  the  ultimate  effect  of  the 
charge,  he  is  not  troubled  if  he  fails  to  please  either  the 
elevated  seer  of  visions  or  the  mourner  groveling  in  the 
dust  of  history. 

The  century  and  more  of  our  national  history  has  dis- 
closed the  wonderful  flexibility  of  our  institutions  and  if 
care  is  exercised  but  little  danger  of  serious  conflict  exists. 
Gradual  extensions  of  this  important  power  may  be  looked 
for  as  the  growing  influences  of  monopolistic  combina- 
tions make  some  counter  movement  inevitable.  The  line 
and  method  of  these  extensions  does  not  yet  plainly 
appear,  but  inasmuch  as  no  serious  obstacle  lies  in  the 
way  of  radical  change  it  may  be  assumed  that  some  well 
defined  advance  will  soon  blaze  the  way. 

If  the  method  of  compensation  can  be  changed  so  as 
to  provide  for  an  annual  interest  charge  upon  the  value  of 
the  property  condemned  instead  of  the  immediate  pay- 
ment of  its  value,  the  way  will  be  much  easier.  This 
proposition  has  in  it  nothing  that  smacks  of  confiscation, 
and  is  in  direct  conformity  to  the  right  to  control  rates 
and  thus  affect  profits  asserted  by  legislatures  and  ap- 
proved by  the  courts  without  question  where  no  conflicting 
contract  relation  exists.  I  am  not  certain  that  any  change 
of  constitutional  provisions  would  be  necessary  to  the 
assertion  of  this  right  by  legislation.  The  money  ques- 
tion would  be  much  nearer  solution  if  the  supply  of  the 
precious  metals  was  under  the  direct  control  of  the 
nation.  The  large  proportion  of  the  world's  supply  which 
our  own  republic  may  be  expected  to  produce  would  under 
such  control  give  us  a  leverage  in  the  international  dis- 
cussion of  the  subject  which,  it  seems  to  me,  would 
insure  a  satisfactory  adjustment.    The  mines,  as  well  as 
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the  means  of  transportation  and  communication  in  which 
the  public  is  so  largely  interested,  are  largely  under  the 
control  of  corporations  which  have  been  aided  to  their 
present  position  of  oppressive  monopolies  by  the  delega- 
ted power  of  eminent  domain.  But  even  the  franchises 
of  these  corporate  bodies  are  subject  to  the  exercise  of 
this  right  at  the  hands  of  the  government  itself.  Whether 
the  original  policy  of  delegation  was  wise  or  foolish  the 
people  can  easily  reassert  their  sovereignty  over  the  tem- 
porary possessor  of  a  portion  of  their  inherent  power. 
And  it  seems  to  me  that  the  circumstances  justifying 
further  delegation  to  private  enterprises  should  rarely 
present  themselves.  Usually  valuable  franchises  accom- 
pany the  grant  of  the  right  and  private  corporations  are 
everywhere  found  in  possession  of  strategic  if  not  legal 
monopolies,  resting  upon  an  indirect  appropriation  of  the 
benefits  first  secured  by  the  state  by  virtue  of  this  princi- 
ple. Witness  the  hundreds  of  millions  of  dollars  of 
street  railway,  telegraph  and  telephone  stock.  No  ob- 
jection other  than  the  one  based  upon  the  incompetency 
of  the  administrative  system  to  properly  manage  large 
business  enterprises  can  be  justly  urged,  unless  indeed 
one  insists  that  the  theory  of  individualism  runs  counter 
to  any  interference  by  the  government  with  the  industries 
of  the  nation.  But  this  point  has  long  been  passed  by 
social  progress.  To-day  not  only  does  the  government 
school  our  children,  carry  our  letters,  maintain  light- 
houses, dredge  rivers,  dig  and  maintain  canals,  educate 
doctors,  lawyers,  dentists,  engineers,  farmers,  chemists 
and  mechanics,  all  in  a  manner  comparing  favorably  with 
the  successful  efforts  of  like  character  by  private  enter- 
prise, to  say  nothing  of  the  moiety  of  private  failures, 
but  it  also  treats  our  sick  and  insane,  alleviates  the  suf- 
ferings of  the  afflicted  and  undertakes  in  whole  or  in  part 
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the  care  and  support  of  a  large  dependent  class,  signifi- 
cantly named  defectives.  What  a  sad  sociological  ab- 
surdity this  last  proposition  presents.  The  structure  of 
individualism  will  not  tolerate  the  interference  of  the 
community  with  its  scientific  processes  until  their  logical 
results  have  compelled  the  attention  of  humanity  and 
Christianity,  when  the  public,  without  any  disturbance  of 
the  equilibrium  of  the  system,  assumes  the  burden  of  its 
defects.  My  subject  suggests  a  reversal  of  this  process. 
Let  the  governmental  control  be  exercised  at  the  other 
end  of  the  structure.  Then  let  our  legislatures  and 
courts  be  but  half  as  astute  in  discovering  the  connection 
between  the  public  interest  and  the  channels  of  corporate 
eflbrt  as  they  have  been  in  the  granting  of  franchises  and 
the  troublesome  question  of  corporate  intrusion  will  be 
more  than  half  settled.  And  whatever  may  be  thought 
of  the  practicability  of  this  suggestion,  certain  it  is  that 
no  other  feasible  plan  of  restraining  the  aggressions  of 
these  apparently  necessary  aggregations  of  effort  has  yet 
been  presented.  States  and  nations  stand  aghast,  yet 
inert,  contemplating  the  ever  narrowing  domain  of  per- 
sonal opportunity,  and  the  barren  abstraction  of  equal 
rights  before  the  law.  Plainly  some  drastic  remedy  must 
soon  be  applied,  and  to  my  mind  no  method  promises 
better  results  than  the  gradual  assertion  of  the  right  of  the 
public  to  itself  control  those  lines  of  effort  in  which  large 
combinations  of  forces  are  essential  to  success  and  which 
are  connected  more  or  less  intimately  with  interests  com- 
mon to  all. 
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ALIEN  SUFFRAGE. 


BY  HENRY  A.  CHANEY. 


Michigan  has  been  governed  since  1850  under  one 
constitution  which  has  changed  but  little  in  that  period. 
The  most  important  amendment  it  has  received  was  one 
dictated  by  the  results  of  the  civil  war,  and  passed  by  a 
narrow  majority;  it  consisted  in  striking  out  the  "white" 
where  used  to  exclude  colored  people  from  the  polls.  It 
has  been  proposed  from  time  to  time,  for  twenty  years 
past,  to  strike  out  also  the  word  "male"  where  used  in 
like  manner  to  keep  women  from  voting.  The  effect  of 
such  changes  as  these  is,  of  course,  to  extend  the  suf- 
frage, not  to  limit  it.  The  purpose  of  this  paper  is  to 
consider  still  another  change  which  would  have  a  restric- 
tive effect,  and  would  postpone  until  they  should  at  least 
become  citizens,  the  right  of  aliens  to  exercise  the  ballot. 
As  the  constitution  stands,  any  alien  who  has  lived  in  the 
state  for  half  the  time  that  is  prescribed  by  the  laws  of 
the  United  States  for  acquiring  citizenship,  can  vote  if  he 
has  duly  declared  his  intention  of  being  naturalized.  Or, 
to  put  it  in  other  words,  one  does  not  have  to  be  a  citizen 
to  vote. 

When  the  State  of  Michigan  was  admitted  to  the 
Union,  every  white  man  who  was  living  within  her  bor- 
ders at  the  date  of  the  signing  of  her  constitution, — the 
constitution  of  1835, — was  given  the  right  to  vote.  But 
no  person  who  should  come  into  the  state  after  that  date 
could  vote  unless  he  lived  in  the  state  for  six  months 
before  the  particular  election,  and  was  a  "citizen." 
Being  a  "citizen"  meant,  in  the  case  of  any  foreigner. 
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that  he  had  lived  in  the  United  States  five  years  and  in 
the  state  one  year.  He  must  also  have  been  naturalized, 
and  he  must  have  declared  his  intention  to  be  at  least  two 
years  before  he  was.  It  was  allowable,  however,  that 
three  of  the  five  years  should  be  those  that  immediately 
preceded  his  coming  of  age. 

But  when  the  present  constitution  was  being  prepared 
in  convention,  some  fourteen  or  fifteen  years  later,  there 
was  a  very  manifest  disposition  to  let  down  the  bars,  and 
it  was  proposed  to  allow  every  white  man  to  vote  who 
had  lived  in  the  state  two  years,  including  six  months  im- 
mediately before  election.  This  would  enable  many  men 
to  vote  fully  three  years  before  they  could  be  citizens. 
One  delegate  wanted  the  time  reduced  to  one  year,  so 
that  the  emigres  of  '49,  "  trodden  down  and  crushed  by 
tyranny,"  as  he  said,  could  begin  to  vote  at  once.  The 
president  of  the  convention  himself  favored  this,  and 
made  somewhat  of  a  panegyric  upon  his  foreign-born 
neighbors  in  Detroit.  The  clause  which  now  looks  so 
queer  in  the  article  on  elections,  and  which  makes  people 
wonder  why  a  mere  declaration  of  intention  should  ever 
have  been  thought  enough  of  a  preliminary  for  the  most 
important  right  that  can  be  exercised  by  any  fully  quali- 
fied citizen,  was  really  in  the  line  of  conservatism,  and 
was  introduced  for  the  purpose  of  restricting  this  alien 
suffrage.  Mr.  Hanscom,  who  suggested  it,  urged  that  the 
foreign  voter  could  hardly  do  less  than  declare  his  ulti- 
mate intention  of  being  naturalized,  if  only  to  show  that 
he  was  not  indifferent. 

But  in  the  course  of  a  discussion  that  was  somewhat 
fluctuating  and  uncertain  one  of  the  older  members  of 
the  convention,  Mr.  J.  H.  Bagg,  of  Detroit,  made  a 
breezy  speech  that  so  clearly  defined  the  situation,  both 
historically  and  politically,  that  to  appreciate  it  fully,  it 
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should  be  quoted  at  length.  He  said:  "Mr.  President, 
I  had  not  intended  to  have  said  anything  this  day  on  this 
or  any  other  subject,  but  I  have  lived  almost  as  long  as 
any  other  delegate  on  this  floor.  I  almost  remember 
black-cockade  times,  and  do  distinctly  remember  the  days 
of  the  embargo  of  Thomas  Jefferson  previous  to  the  war 
of  1812.  At  that  time,  sir,  an  alien  had  to  undergo  a 
probationary  state  of  21  years  before  he  could  become  a 
citizen  of  these  United  States.  Now  it  is  different. 
How  has  this  been  brought  about?  Sir,  the  Democratic 
party,  the  party  of  progress  and  of  equal  rights,  believ- 
ing that  democracy  was  confined  to  no  geographic  lines, 
that  no  man  was  consulted  as  to  the  location  of  his  birth, 
determined  to  get  rid  of  these  aristocratic  features  of  our 
Constitution,  which  smacked  too  much  of  the  relics  of 
monarchy,  of  Great  Britain,  whose  yoke  we  had  just 
thrown  off;  accordingly  they  went  to  work  in  the  various 
democratic  States  and  passed  laws  in  their  legislatures  to 
get  up  conventions  to  amend  their  constitutions.  New 
York,  I  think  took  the  lead,  and  although  opposed  by  the 
Federalists  and  Whigs,  was  successful.  State  after  State 
followed  the  lead  until  most  of  the  thirteen  States  have 
revised  and  reformed  their  constitutions,  and  among 
other  things  struck  out  the  odious  property  qualification. 
The  effect  of  this  liberal  progression  in  the  States  has 
had  the  effect  to  so  operate  on  Congress  as  to  now  shorten 
this  probationary  state  of  the  alien,  before  he  can  become 
a  citizen,  to  five  years.  During  this  period  I  have  never 
heard  a  complaint,  except  from  the  opposition, — and  that 
the  aliens,  nine  times  in  ten,  were  democrats.  Thus  the 
Democratic  party,  in  opposition  to  the  Federalists  and 
Whigs,  have  chased  them  from  point  to  point,  and  whit- 
tled down  the  time  already  to  that  amount.  The  section 
now  under  consideration  proposes,  in  this  state,  to  shorten 
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it  to  two  years.  I  am  in  favor  of  the  measure  and  shall 
vote  for  it.  I  have  steadily,  in  committee  of  the  whole 
and  elsewhere,  voted  for  the  most  liberal  provision,  and 
shall  continue  to  do  so.  I  was  in  favor  of  the  amend- 
ment in  committee  of  the  whole,  offered  by  yourself, 
[Mr.  Goodwin]  of  one  year.  I  shall  now  vote  for  this 
section  or  amendment,  and  if  not  successful,  for  the  next 
most  liberal  which  shall  be  offered.  The  progressive 
spirit  of  the  age  requires  it, — the  progressive  spirit  of  the 
democratic  party  requires  it, — the  democracy  of  this  State 
requires  it,  and  they  must  have  it.  A  large  majority  of 
the  people  of  this  State  ask  it,  and  must  be  accomodated. 
The  democratic  party  of  the  Union  has  done  much  for 
the  nation  and  the  world,  in  the  dissemination  of  equal 
rights  and  liberal  principles.  It  has  much  more  to  do. 
The  great  responsibility  for  weal  or  woe  rests  upon  us  as 
a  party.  The  Peninsular  State  is  yet  the  banner  State 
of  democracy.  This  convention  is  a  democratic  conven- 
tion. On  us  and  us  alone  rests  the  responsibility  of  mak- 
ing a  democratic  constitution.  Has  the  small  remnant 
of  Whigs  and  Free-soilers  on  this  floor  any  responsibility 
in  this  matter  ?  Not  the  least,  except  to  artfully  and  de- 
ceptively defeat  the  measure.  Let  us  then  be  united  and 
at  once  pass  it  and  incorporate  it  in  our  constitution." 

Aside  from  Mr.  Bagg's  interesting  and  valuable  con- 
tribution to  political  science,  the  debates  hardly  pay  for 
the  reading,  whether  they  be  those  of  the  convention  of 
1850,  or  of  that  of  1867.  The  vexed  question  in  the 
former  as  to  whether  Hannibal  was  a  negro,  and  there- 
fore unfit  to  vote  with  white  democrats  and  non-tribal 
Indians,  gave  way  in  the  latter  to  divers  impressive 
reflections  upon  the  sphere  of  woman.  But  upon  the 
practical  point  whether  a  man  ought  to  be  allowed  to 
vote  until  he  has  become  a  citizen,  there  was  really  no 
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light  of  any  consequence.  The  convention  of  1867  made 
no  substantial  change  in  the  constitutional  qualifications 
for  voting;  neither  did  the  constitutional  commission  of 
1873  ;  but  this  last-mentioned  body  may  have  abstained 
because  it  felt  the  hopelessness  in  this  matter,  as  in  some 
others,  of  recommending  changes  that  its  members 
thought  desirable,  but  which  a  large  body  of  voters 
would  be  almost  sure  to  oppose.  It  is  a  noticeable  fact, 
nevertheless,  in  the  convention  of  1867,  there  was  a 
more  conspicuous  conservatism  about  letting  foreigners 
vote  on  a  short  residence  than  there  was  in  that  of  1850  ; 
and  according  to  the  recollection  of  members,  there  does 
not  seem  to  have  been  any  serious  difference  of  opinion 
in  the  commission  of  1873, — which  was  not,  however,  an 
elective  body, — that  the  franchise  ought  in  reason  to  be 
considerably  restricted. 

It  was  urged  in  the  convention  of  1850  that  immi- 
grants were  needed  in  the  State,  but  that  they  would  not 
stop  here  so  long  as  other  States,  like  Wisconsin,  offered 
new-comers  more  liberal  terms  in  the  way  of  speedy  citi- 
zenship. As  a  matter  of  fact  immigrants  flocked  into 
Illinois,  which  required  citizenship,  and  in  doing  so  passed 
through  Indiana  which  was  satisfied  with  a  declaration  of 
intention.  Citizenship  is  required  in  Rhode  Island  ;  yet 
Senator  Anthony  said  (137  N.  A.  Review  418)  that  in 
that  state  the  ratio  of  foreign  born  to  native  residents  is 
26.76  per  cent.,  while  in  the  old  thirteen  it  was  only 
14.17,  and  in  the  country  at  large  13.32.  Somewhat 
inconsistently  it  appeared  that  within  three  or  four  years 
there  had  been  a  large  immigration  of  Germans  and  of 
Dutch,  and  that  these  had  settled  in  communities  by 
themselves.  With  regard  to  these  it  was  objected  that 
unless  they  were  speedily  allowed  to  vote  there  would  be 
no  one  among  them  to  hold  office,  administer  public 
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affairs  and  collect  the  taxes,  or  that  on  the  other  hand  all 
this  would  be  done  by  the  small  intersprinkling  of  Amer- 
ican citizens  among  them,  and  no  one  could  tell  what  im- 
positions they  might  not  suffer.  There  were  two  sides  to 
the  imposition  argument,  however,  and  the  long  residence 
advocates  expressed  the  fear  that  the  foreign  element  could 
not  at  once  adapt  themselves  to  American  institutions, 
and  that  in  their  ignorance  and  helplessness  they  might 
easily  be  imposed  upon  by  designing  demagogues. 

But  there  were  two  objections  made  that  still  deserve 
attention,  not  so  much  perhaps  for  what  the  objectors  saw 
in  them  at  the  time,  as  for  what  some  very  recent  events 
disclose  to  us.  Chief  Justice  Whipple  said  that  the  clus- 
tering of  immigrants  together  was  unfavorable  to  the 
acquisition  of  that  knowledge  so  necessary  to  prepare 
them  for  an  intelligent  discharge  of  their  duties  as  citi- 
zens.* "Forming  distinct  communities,"  he  said,  "they  are 
not  brought  into  frequent  contact  with  those  from  whom 
important  lessons  might  be  acquired.  Schools  are  estab- 
lished, but  instruction  is  conveyed  to  their  children  in  the 
language  of  their  native  country;  and  it  is  clear  that  this 
fact  will  retard  their  advancement  in  that  branch  of  human 
knowledge  which  fits  them  for  the  enlightened  discharge 
of  their  obligations  as  citizens."  He  added  that  it  was 
reported  that  these  colonists  were  under  the  control  of  a 
single  individual,  and  that  until  his  sway  was  broken  they 
could  not  feel  and  act  like  citizens  of  a  free  republic. 
He  was  supposed  to  have  in  mind  the  pastor  of  the  Hol- 
land settlement.  And  Mr.  Witherell  said  f  that  there  were 
many  foreign  residents  who  would  not  become  natural- 
ized, who  continued  to  owe  allegiance  to  foreign  govern- 
ments, and  who  could  not  be  held  for  or  convicted  of 


*  Conv.  debates,  1850,  page  496  (2). 
t  Jd., page  383(2). 
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treason,  no  matter  what  plots  they  might  enter  into 
against  the  government.  To  this  it  may  be  added,  that 
in  the  convention  of  1867,  delegate  Blackman  said  that 
in  nine  cases  out  of  ten  the  alien  who  had  sworn  to  his 
intention  to  become  naturalized  so  declared  simply  for 
the  purpose  of  becoming  a  voter,  and  that  he  left  the 
matter  there  five,  ten,  fifteen,  or  twenty  years,  without 
fulfilling  his  declared  intentions.  * 

While  writing  this  I  asked  a  client  who  had  told  me  he 
was  thinking  of  taking  out  his  second  papers,  whether 
two  years  had  passed  since  he  declared  his  intention. 
"Oh,  yes,"  he  said,  he  had  done  that  when  he  first  came, 
about  1876. 

Now,  while  it  may  be  admitted  that  some  of  the  evils 
that  were  feared  from  alien  suffrage  have  not,  in  this  State 
at  least,  developed  themselves  alarmingly,  if  at  all,  in  the 
generation  that  has  arisen  and  disappeared  since  they 
were  foreshowed,  it  is  matter  of  very  recent  history  in 
Wisconsin  and  Illinois  that  upon  an  issue  rising  out  of  a 
law  for  compulsory  education,  the  State  elections  were 
carried  by  the  weight  of  a  foreign  element,  and  that,  too, 
in  spite  of  the  fact  that  the  majority  was  usually  the  other 
way,  and  that  the  policy  struck  down  had  always  been 
thought  of  prime  importance  to  free  institutions,  and  was 
distinctly  American.  The  most  obnoxious  feature  in  this 
school  law,  in  the  eyes  of  the  foreign  voters,  was  that  it 
required  instruction  to  be  given  in  English,  and  this 
brings  forcibly  to  mind  Chief  Justice  Whipple's  predic- 
tion on  this  point.  It  has  long  been  thought  a  fatal 
blunder  on  the  part  of  Great  Britain  that  in  assuming  the 
government  of  Canada  she  permitted  the  French  lan- 
guage to  continue  in  use  as  an  official  medium  :  the  strong 
race  feeling  of   the  French  inhabitants   has  been  so 

*  Coiiv.  4e  pates,  1867-  Vol.  2,  page  279- 
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strengthened  and  kept  in  countenance  by  this  concession 
that  Canadian  progress  under  British  rule  has  always  been 
half  paralyzed  in  consequence.  With  an  annual  addition 
to  the  population  of  this  country  of  aliens  enough  to  far 
outnumber  the  entire  population  of  such  a  State  as  Con- 
necticut, it  is  a  serious  menace  to  American  liberty  if  the 
policy  on  which  it  rests  can  be  so  easily  upset  by  their 
vote. 

It  may  be  doubted  whether  the  personal  influence  or 
control  that  is  likely  to  be  exercised  by  any  one  person 
over  the  community  about  him,  would  count  for  much  as 
a  political  force.  But  the  history  of  Tammany  Society 
and  the  recent  operations  of  the  American  Protective 
Association  show  that  secret  and  unscrupulous  organiza- 
tions exert  a  controlling  force  that  ought  not  to  be  possi- 
ble under  such  a  government  as  ours,  where  the  funda- 
mental principle  is  that  every  one  shall  be  free  to  vote  as 
his  own  conscience  and  judgment  guide  him.  Organiza- 
tions of  these  types  operate  for  the  most  part  in  the  large 
cities,  and  the  strength  of  both  of  the  concerns  just  named 
is  notoriously  in  the  foreign  element  which  they  contain. 
As  matters  stand,  one  tends  to  counteract  the  other,  but 
that  makes  no  difference  with  the  principle  :  there  is  no- 
place  for  secret  political  societies  in  any  scheme  of  civil- 
ized politics.  Tammany  names  a  president,  and  in  some 
degree  controls  an  administration  :  does  any  one  suppose 
it  could  do  it  without  an  army  of  voters  to  vote  as  they 
are  told,  ignorantly  and  corruptly?  The  corruption  is 
more  to  be  dreaded  than  the  ignorance,  and  yet,  in  the 
constitutional  debates  it  seems  hardly  to  have  been  taken 
into  account.  Now,  where  is  the  purchasable  and  cor- 
rupt vote  mainly  found  ?  In  the  ignorant,  or  educated  ? 
And  is  the  ignorant  element  for  the  most  part  foreign  or 

native?    And  if  foreign,  is  it  among  the  newest  comers, 
10 
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-or  amoDg  those  who  have  been  here  long  enough  to 
•acquire  citizenship,  independence,  and  self-respect? 

Judge  Witherell's  objection  that  a  man  should  not  be 
allowed  to  vote  who  could  not  be  'punished  for  treason 
seems  a  little  far-fetched  in  view  of  the  fact  that  under 
our  constitution  the  crime  of  treason  is  impossible  in 
Michigan,*  but  within  the  past  two  weeks  a  case  has  arisen 
that  gives  it  no  little  importance.  It  is  reported  from 
Bessemer  that  an  Englishman  named  Trembower,  resident 
there,  was  summoned  by  the  sheriff  to  serve  on  a  posse 
and  refused  ;  that  the  prosecuting  attorney  thereupon 
proceeded  against  him  in  order  that  the  statutory  penalty 
for  his  contumacy  might  be  inflicted  upon  him  ;  and  that 
the  Englishman  pleaded  his  alienage  and  threatened  to 
appeal  to  the  British  government,  for  although  a  voter  he 
had  never  been  naturalized.  What  Great  Britain  will  do 
about  it,  we  shall  find  out  later  ;  we  can  hardly  assume 
that  she  will  do  less  than  we  saw  fit  to  do  in  the  case  of 
Martin  Koszta.  Most  of  the  expatriation  treaties  ex- 
pressly provide  that  the  mere  declaration  of  intention 
shall  not  have  the  effect  of  naturalization.  The  treaty 
with  Great  Britain  does  not  so  provide,  however,  and  if 
her  foreign  office  sees  fit,  it  may  well  decline  to  listen  to 
one  who  has  declared  his  purpose  to  repudiate  her  sover- 
eignity. Speculation  is  useless,  however;  the  incident 
simply  shows  how  easily  the  policy  that  Mr.  Bagg  be- 
friended may  lead  to  international  complication  as  well 
as  local  discomfort.  But  it  seems  a  waste  of  time  to 
argue  the  desirability  and  propriety  of  a  constitutional 
amendment  that  shall  confine  the  right  of  voting  to  citi- 
zens of  Michigan,  and  shall  make  citizenship  of  the 
United  States  the  test  of  Michigan  citizenship.  Those 


*  Const,  art.  vi .,  §  says  treason  shall  consist  only  in  levying  war  against  or 
in  adhering  to  its  enemies,  etc . 
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who  doubt  that  policy  at  this  end  of  the  century  must  be 
few.  Whether  such  an  amendment  can  be  carried  or  not 
is  another  matter.  It  will  not  be  carried,  certainly,  until 
it  is  submitted,  and  it  may  have  to  be  submitted  many 
times  before  it  will  carry.  It  is  not  by  any  means  to  be 
supposed  that  the  foreign-born  are  themselves  opposed  to 
it,  especially  when  they  have  themselves  become  citizens. 
It  is  quite  likely  that  party  managers  will  either  be  hostile 
to  it,  or  afraid  to  risk  the  submission  of  it,  but 
experience  teaches  that  even  the  party  manager's  notion 
of  what  "the  people  want"  is  not  infallible.  Let  it, 
therefore,  at  least,  be  thoroughly  and  openly  discussed. 
When  such  discussion  has  been  had,  we  shall  all  know 
better  where  we  stand,  and  what  will  be  the  chances  of  an 
appeal  to  the  public,  which,  in  the  long  run,  and  after 
much  stumbling,  is  pretty  sure  to  reach  a  sensible  and 
just  conclusion. 
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BY  H.  B.  HUTCHINS. 


All  callings  are  to  a  greater  or  less  extent  interde- 
pendent. One  should  not  be  fostered  at  the  expense  of 
another,  yet  any  improvement  along  a  given  line  is  more 
than  local  and  immediate  in  its  influence.  It  reaches 
more  than  those  who  are  directly  concerned.  The  build- 
ing up  and  perfecting  of  a  single  industry  may  add  to  the 
wealth  and  importance  of  its  promoters,  but  to  argue 
that  they  are  the  only  beneficiaries,  would  be  to  leave 
out  of  the  case  all  of  the  indirect  results  that  naturally 
and  inevitably  flow  from  every  successful  undertaking. 
The  fostering  of  an  enterprise  by  the  shutting  out  of  for- 
eign competition,  can  only  be  justified  upon  the  theory 
that  the  people  as  a  whole  are  benefited  thereby.  Ref- 
erence to  specific  example  would  hardly  be  necessary  to 
emphasize  this  idea,  if  we  were  to  confine  our  inquiries 
to  the  business  world  or  to  the  industries,  for  here  the 
fact  is  constantly  recognized  and  of  necessity  must  be 
made  an  element  in  every  important  problem.  But  I  am 
not  so  sure  that  laymen,  or  any  considerable  portion  of 
them,  realize  that  the  principle  applies  with  equal  force 
to  the  learned  professions,  so  called.  That  every  man, 
whatever  his  calling  or  walk  in  life,  is  interested,  for 
example,  in  sound  legal  education,  because  thereby  pro- 
fessional standards  are  raised  and  greater  professional 
excellence  secured,  would  not,  I  fear,  receive  a  ready 
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assent  in  many  quarters.  But  I  venture  the  assertion 
that  it  is  not  only  the  duty  of  every  citizen  but  that  it  is 
for  his  interest  to  do  all  that  lies  in  his  power  to  forward 
any  well  considered  movement  that  has  in  view  the  rais- 
ing of  the  standards  for  admission  to  the  legal  profession. 
It  is  a  duty  that  he  owes  to  the  State  and  to  himself,  a 
duty  that  springs  from  his  citizenship,  but  it  is  one  that 
he  can  well  perform  if  we  consider  it  solely  from  a  self- 
ish and  pecuniary  point  of  view. 

In  the  discussion  of  this  question,  it  is  not  necessary 
that  I  should  make  extended  reference  to  the  close  and 
intimate  relation  that  of  necessity  exists  between  lawyer 
and  client,  and  to  the  fact  that  the  confidences  imposed 
demand  in  all  cases  a  high  sense  of  professional  respon- 
sibility and  in  many  the  best  intellectual  and  professional 
training.  To  the  trusted  legal  adviser  as  to  none  other, 
unless  to  the  father  confessor,  are  opened  the  gateways 
of  the  innermost  recesses  of  the  human  heart;  to  him  are 
revealed  the  motives  and  purposes  of  men.  Family 
secrets  and  business  confidences  are  freely  committed  to 
his  keeping.  Upon  his  learning  and  judgment  the  suc- 
cess or  failure  of  great  enterprises  may  depend.  And  to 
his  skill  and  industry  the  client  may  owe  his  rights,  his 
freedom,  or  even  his  life.  Every  intelligent  man,  of 
course,  understands  the  intimacy  of  the  relation  and, 
appreciates  the  importance  of  intelligent  and  well  trained 
counsel  when  he  himself  is  immediately  concerned. 
"But,"  he  may  argue,  u  sound  legal  education  and  high 
professional  standards  are  matters  of  indifference  to  me, 
for  whatever  be  the  state  of  legal  learning,  men  will  be 
found  who  by  force  of  industry  and  high  intellectual  gifts 
and  acquirements  have  lifted  themselves  above  the  com- 
mon level  and  are  fitted  for  the  most  important  profes- 
sional engagements.    Every  business  center  has  them, 
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and  in  numbers  sufficiently  large  to  supply  the  ordinary 
demand."  This  argument  fails  to  recognize  the  uplifting 
of  the  profession  generally  that  must  necessarily  come 
with  the  raising  of  professional  standards.  It  assumes 
that  the  lawyer  of  learning  and  ability  will  be  equally 
learned  and  equally  capable  whatever  his  professional 
surroundings.  The  weakness  of  the  assumption  is,  of 
course,  apparent.  Further,  it  fails  to  take  into  account 
the  fact  that  matters  of  detail  and  preparation  must  be 
delegated  very  largely  to  subordinates,  and  that  the  skill 
and  dispatch  with  which  such  work  is  accomplished  must 
depend  upon  the  training  of  the  men  to  whose  hands  it  is 
committed.  It  can  be  truly  said  that  the  progress  of  the 
law  should  mean  "the  progress  of  the  lawyer,  not  of  a 
few  talented  men  who  are  on  the  outposts  of  legal 
thought,  but  the  great  army  of  the  commonplace  who 
constitute  the  majority  in  every  occupation." 

But  extended  argument  along  this  line  cannot  be  nec- 
essary. That  the  man  of  affairs,  who  must  frequently 
seek  the  profession  and  the  courts  for  the  protection  or 
enforcement  of  his  rights,  is  immediately  interested  in 
the  raising  of  legal  standards,  goes  without  saying.  The 
majority  of  the  people,  however,  are  not  litigants. 
Many,  a  large  number  indeed,  never  have  occasion  for 
legal  aid.  The  discussion,  therefore,  must  be  upon  a 
broader  basis  than  that  which  has  to  do  with  individual 
cases  merely,  if  we  are  to  prove  our  thesis  that  the  rais- 
ing of  the  standards  of  legal  learning  should  appeal 
directly  to  every  citizen. 

The  American  system  is  emphatically  a  government 
by  the  people.  Subject  only  to  written  constitutions,  all 
political  power  rests  with  the  people;  they  are  the  arbi- 
ters. The  citizen  is  not  interested  in  results  alone;  he  is 
an  active  factor.    To  what  extent  this  is  so  he  often  fails 
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to  realize.  In  the  first  place,  he  enjoys  a  practically  tin- 
qualified  and  unrestricted  elective  franchise.  Freedom 
of  speech  and  of  publication  are  accorded  to  him  as  in 
no  other  country.  Members  of  the  state  legislatures 
and  of  the  popular  branch  of  Congress  are  elected  by  the 
people  directly,  as  are  the  governors  and  the  more  im- 
portant executive  officers  of  the  different  states.  It  is 
practically  correct  to  say  that  the  legislative  and  execu- 
tive departments  in  state  and  nation,  are  immediately  in 
the  hands  of  the  people.  The  national  executive,  to  be 
sure,  is  in  form  selected  by  the  electoral  college,  but  in 
reality  he  is  chosen  by  the  popular  vote  of  the  states. 
And  the  membership  of  the  United  States  Senate  is  but 
a  single  step  removed  from  immediate  popular  influence. 
With  few  exceptions  the  judicial  offices,  both  high  and 
low,  of  the  different  states  are  elective.  The  tenure  of 
the  elective  office,  moreover,  in  all  departments  is  such 
as  to  give  frequent  opportunity  for  the  expression  of  the 
popular  will.  That  a  government  so  thoroughly  subject 
to  the  practically  uncontrolled  power  of  the  people  has 
passed  the  experimental  stage,  that  it  has  shown  itself 
equal  to  foreign  complications  and  to  the  shock  and  dis- 
cord of  civil  strife,  that  it  has  been  able  to  grapple  with 
the  problems  incident  to  our  enormous  increase  in  pop- 
ulation, problems  made  the  more  difficult  by  the  diverse 
foreign  element  that  has  so  largely  contributed  to  that 
increase,  that  the  many  and  complicated  questions  grow- 
ing out  of  our  marvellous  material  growth  and  develop- 
ment and  the  consequent  inequality  of  pecuniary  and 
social  condition  have  not  brought  disaster,  that  contrary 
to  prediction,  we  have  never  been  wrecked  by  "a  dis- 
tressed and  discontented  majority,"  indicate  the  presence 
not  only  of  creative  but  also  of  conservative  energy  to  a 
marked  degree.    And  where  is  this  conservative  energy? 
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Not  wholly,  I  am  sure,  in  the  checks  and  balances  that 
our  written  constitution  provides.  That  instrument  has 
been  described  by  Macaulay  as  < 'all  sail  and  no  anchor", 
and  if  we  consider  it  simply  as  an  isolated  document, 
leaving  out  of  the  case  judicial  and  practical  interpreta- 
tion and  the  national  character  that  has  been  developed  un- 
der it,  the  representation  is  not,  perhaps,  inapt.  But  in 
his  gloomy  prophecy  as  to  the  future  of  our  institutions, 
this  distinguished  Englishman  fails  to  recognize  in  the 
American  people  an  underlying  stratum  of  conservative 
good  sense  that  surely  exists  and  that  has  thus  far  proved 
to  be  an  anchor  sure  and  steadfast.  That  this  stable 
element  is  the  sole  contribution  of  any  single  calling  or 
profession,  I  would  not  for  a  moment  claim;  but  that  its 
presence  is  due  in  a  very  large  degree  to  the  influence  of 
the  American  bench  and  bar  must  be  at  once  apparent  to 
the  careful  student  of  our  history  and  of  current  events. 

The  inevitable  tendency  of  the  practice  of  the  law  or 
of  service  upon  the  bench  is  in  the  direction  of  a  cautious 
conservatism.  All  of  the  traditions  of  the  profession  incul- 
cate it.  Nowhere  is  the  respect  for  precedent  and  for  a 
well  ordered  stability  more  sacred.  The  lawyer  lives  in 
an  environment  of  conservatism.  He  takes  it  in  with 
the  principles  of  the  common-law,  and  it  becomes  a  part 
of  his  very  being.  He  realizes  as  does  no  other  person 
that  an  established  order  of  things  is  essential  to  the 
highest  rights  of  the  individual,  and  further,  that  the 
primary  function  of  a  free  government  is  the  protection 
of  the  individual.  That  in  some  cases  and  under  some 
circumstances  this  tendency  operates  unfavorably,  is  un- 
doubted, but  that  its  effect  as  a  whole  is  to  contribute  an 
element  of  stability  that  has  thus  far  proved  a  safeguard 
to  the  individual  and  to  the  state  can  be  shown  beyond 
question.    De  Tocqueville,  a  most  intelligent  student  of 
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our  institutions,  says:  "  I  cannot  believe  that  a  republic 
could  subsist  at  the  present  time,  if  the  influence  of  law- 
yers in  public  business  did  not  increase  in  proportion  to 
the  power  of  the  people",  and  again  he  observes  that 
the  legal  profession  in  the  United  States  is  "qualified 
by  its  powers,  and  even  by  its  defects,  to  neutralize  the 
vices  which  are  inherent  in  popular  government." 

Few  persons  probably  realize  the  extent  of  the  influ- 
ence upon  public  questions  exerted  by  this  body  of  con- 
servative men.  The  influence  is,  of  course,  most  appar- 
ent in  the  judicial  department.  The  judges  as  a  rule  are 
lawyers,  and  it  is  not  too  much  to  say  that  their  selection 
and  continuance  in  office  are  practically  in  the  hands  of 
the  bar.  No  man  can  hope  for  a  judicial  career  who 
lacks  the  confidence  and  respect  of  the  profession.  And, 
further,  the  reciprocal  influence  of  bench  and  bar  are 
productive  of  the  most  important  results.  Whatever  is 
decided  by  a  court  of  last  resort,  after  a  full  hearing  and 
consideration,  is  accepted  and  acted  upon  by  the  bar  as 
law;  and  this  is  so  even  where  long  cherished  political 
theories  are  swept  away  and  political  purposes  thwarted. 
It  is  to  the  bar  on  the  other  hand  that  the  bench  looks 
for  instruction  and  support.  It  has  been  truthfully  said 
that  "no  decision  which  the  profession  as  a  whole  does 
not  accept  as  sound  can  hold  a  permanent  place  in  our 
law."  Indeed,  what  the  lawyers  pronounce  against  gen- 
erally, has  little  chance  of  receiving  even  temporary 
recognition  in  the  courts.  The  influence  of  which  I  speak 
is  at  once  apparent  to  the  intelligent  student  of  our  insti- 
tutions. Among  the  causes  which  have  sustained  the 
authority  of  the  judiciary,  Mr.  Bryce  in  his  masterly 
work  on  "The  American  Commonwealth,"  mentions  the 
strength  of  professional  feeling  among  American  lawyers, 
the  relation  of  the  bench  to  the  bar  and  the  power  of  the 
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legal  profession  in  the  country.  "The  keen  interest,"  he 
says,  "which  the  profession  takes  in  the  law  secures  an 
unusually  large  number  of  acute  and  competent  critics  of 
the  interpretation  put  upon  the  law  by  the  judges.  Such 
men  form  a  tribunal  to  whose  opinion  the  judges  are  sen- 
sitive, and  all  the  more  sensitive  because  the  judges,  like 
those  of  England,  but  unlike  those  of  continental  Europe, 
have  been  themselves  practicing  counsel.  The  better 
lawyers  of  the  United  States  do  not  sink  their  professional 
sentiment  and  opinion  in  their  party  sympathies.  They 
know  good  law  even  when  it  goes  against  themselves, 
and  privately  condemn  as  bad  law  a  decision  none  the 

less  because  it  benefits  their  party  or  their  client  

As  the  respect  of  the  bench  for  the  bar  tends  to  keep  the 
judges  in  the  straight  path,  so  the  respect  and  regard  of 
the  bar  for  the  bench,  a  regard  grounded  on  the  sense  of 
professional  brotherhood,  ensure  the  moral  influence  of 
the  court  in  the  country." 

The  simple  fact  that  we  have  in  our  midst  this  army 
of  men,  which  a  conservative  estimate  places  at  more  than 
eighty  thousand,  whose  business  it  is  to  deal  with  the 
rights  of  the  individual  under  the  law,  and  who  are  pe- 
culiarly fitted  for  leadership  in  public  affairs,  is  itself  a 
matter  of  prime  importance  in  any  attempt  to  account  for 
the  conservative  force  of  our  people;  but  the  full  signifi- 
cance of  the  influence  of  the  bar  upon  the  bench  and  of 
the  bench  upon  the  bar  and  of  both  upon  the  whole 
country  is  only  apparent  when  we  consider  the  control- 
ling power  which  under  our  system  may  be  exercised  by 
the  judiciary  over  legislative  and  executive  action.  The 
duty  to  pass  upon  the  validity  of  legislative  acts  may  de- 
volve upon  any  court  of  any  grade.  Federal  legislation 
may  be  questioned  in  a  state  court  and  state  legislation 
in  a  federal  court.    I  need  not  suggest  that  this  power  is 
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unique  and  peculiar  to  our  system.  Without  it,  how- 
ever, the  government  as  formed  must  have  been  a  signal 
failure.  While  this  authorit}7  has  always  been  exercised 
with  caution  and  never  unless  manifestly  necessary,  it 
has  often  interposed  to  correct  the  mistakes  of  an  excited 
and  unreasoning  majority.  It  is  this  which  has  kept  us 
within  the  limits  marked  out  by  the  organic  law.  This 
it  is  which  has  proved  a  bulwark  for  the  protection  of 
private  rights.  Between  the  years  1790  and  1893,  the 
Federal  Supreme  Court  held  twenty  acts  of  Congress  and 
one  hundred  and  eighty-two  acts  of  state  and  territorial 
legislatures  to  be  unconstitutional,  (a). 

As  to  the  number  of  state  acts  that  have  been  held 
unconstitutional  by  state  courts  of  last  resort,  I  am  not 
prepared  to  give  definite  information.  Considering  the 
wide  range  of  state  legislation,  however,  particularly  in 
recent  years,  and  the  growing  tendency  to  foreclose  indi- 
vidual rights  by  legislative  action,  it  is  safe  to  assume 
that  they  have  been  numerous.  But  the  influence .  of 
which  I  speak  is  by  no  means  confined  to  the  striking 
from  our  statute  books  of  unconstitutional  enactments. 
It  is  even  more  effective  when  applied  to  the  construction 
of  the  organic  law  and  of  valid  legislation.  In  a  single 
volume  of  the  Federal  Supreme  Court  Reports,  which  I 
take  up  at  random,  twenty-five  of  the  one  hundred  and 
forty  cases  reported  are  upon  the  construction  of  statutes. 
Fifteen  statutes  of  the  United  States  are  here  construed 
and  nine  statutes  of  as  many  different  states.    In  another 


(a)  For  this  information  as  well  as  for  all  statistical  data  contained  in 
this  paper,  bearing  upon  the  influence  of  the  profession  in  public  affairs,  I 
am  indebted  to  the  published  address  of  Mr.  J.  H.  Benton,  Jr.,  delivered  be- 
fore the  Southern  New  Hampshire  Bar  Association,  Feb.  23, 1894.  The  statis- 
tics in  regard  to  the  profession  and  its  influence  which  Mr.  Benton  has 
gathered  and  published  in  the  form  of  appendices  to  this  address,  cover  a 
wide  range.  They  are,  so  far  as  I  know,  the  most  complete  and  accurate 
contribution  yet  made  upon  the  subject. 
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volume,  also  taken  at  random,  of  the  one  hundred  and 
twenty-two  cases  reported,  the  subject  matter  of  twenty- 
three  is  the  construction  of  statutes  either  state  or 
national.  In  a  single  volume  of  the  reports  of  the 
Court  of  Appeals  of  the  state  of  New  York,  taken  in  the 
same  way,  of  the  two  hundred  and  eighty-five  cases 
reported,  twenty-eight  are  upon  statutory  construction. 
And  in  a  volume  of  the  Michigan  Supreme  Court  Reports, 
which  I  take  at  random,  thirty  cases  involve  statutory 
questions.  And  so  I  might  go  on.  Every  lawyer  under- 
stands, and  even  a  cursory  examination  will  convince  the 
layman,  that  a  very  large  part  of  the  time  of  the  profes- 
sion and  the  courts  is  given  to  explaining,  qualifying  and 
limiting  legislative  enactments.  But  it  is  in  the  con- 
struction of  the  organic  law  that  the  people  as  a  whole 
are  most  immediately  interested,  and  I  need  not  suggest 
that  the  performance  of  this  duty  calls  for  the  exercise 
of  the  highest  functions  conferred  upon  the  American 
judiciary.  The  Federal  Supreme  Court  has  been  de- 
scribed as  "the  living  voice  of  the  Constitution,"  and 
the  description  is  not  exaggerated.  Indeed,  it  is  hardly 
extravagant  to  say  that  the  fundamental  law,  as  it  exists 
to-day,  is  practically  as  much  the  work  of  that  tribunal  as 
of  the  convention  which  gave  the  Constitution  form. 
Take  the  work  of  Marshall  and  his  colleagues  and  suc- 
cessors out  of  the  Constitution,  and  you  take  from  it 
that  which  has  made  it  a  vital  organism.  It  is  the  judi- 
ciary aided  and  guided  and  supported  by  the  learning 
and  constant  conservatism  of  the  bar  that  has  adapted 
that  instrument  to  the  changing  necessities  of  our  chang- 
ing civilization.  It  is  this  force  that  has  developed  the 
Constitution  and  at*  the  same  time  kept  the  fierce  strug- 
gles engendered  by  selfish  interests  within  constitutional 
limitations.    If  the  experience  of  the  century  has  taught 


10    MICHIGAN  POLITICAL  SCIENCE  ASSOCIATION. 


one  lesson  more  thoroughly  than  another,  it  is  that  with- 
out the  molding  and  restraining  influence  of  a  learned 
and  conservative  judiciary,  government  under  written 
constitutions  must  in  the  end  prove  a  most  dismal  failure. 

If  we  turn  to  the  legislative  and  executive  depart- 
ments of  the  government,  we  find  that  the  influence  of 
the  profession  has  from  the  first  been  an  important  factor. 
Of  the  fifty-six  signers  of  the  Declaration  of  Independ- 
ence, twenty-five  were  lawyers.  The  convention  which 
framed  the  Federal  Constitution  contained  fifty-five  mem- 
bers, and  of  these  thirty  were  lawyers.  And  notwith- 
standing the  unpopularity  of  the  profession  during  the 
years  immediately  after  the  war  for  independence,  an 
unpopularity  due  to  the  practical  suspension  of  the  ad- 
ministration of  justice  during  the  conflict,  the  general 
indebtedness  of  the  people,  the  consequent  activity  of 
the  courts  and  the  hardship  that  almost  invariably  fol- 
lowed any  attempt  to  enforce  a  claim  by  legal  process, 
ten  of  the  twenty-nine  senators  and  seventeen  of  the 
sixty-five  representatives  in  the  first  Congress  of  the 
United  States  were  lawyers.  From  that  time  to  the 
present,  almost  without  exception,  the  proportion  of  law- 
yers to  the  total  number  has  increased  in  each  Congress. 
In  the  present  Congress,  of  the  eighty-four  senators, 
sixty-seven  are  lawyers,  while  two  hundred  and  twenty- 
two  of  the  three  hundred  and  sixty-two  representatives 
are  from  the  legal  profession.  The  entire  membership 
of  the  Senate  has  been  three  thousand  one  hundred  and 
twenty-two,  and  of  these  two  thousand  and  sixty-eight 
have  been  lawyers.  The  entire  membership  of  the  House 
has  been  eleven  thousand  eight  hundred  and  eighty-nine, 
of  whom  five  thousand  eight  hundred  and  thirty-two  have 
been  lawyers.  According  to  Mr.  Benton,  the  average 
membership  of  lawyers  in  both  branches  of  Congress 
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from  the  beginning  has  been  fifty-three  per  cent.,  and  the 
average  membership  in  the  Senate  during  the  past  thirty- 
five  years  has  been  from  seventy-five  to  eighty  per  cent, 
(a).  An  examination  of  Mr.  Benton's  tables  will  show- 
that  the  membership  of  the  profession  in  the  state  legis- 
latures has  been  conspicuously  large  when  compared  with 
the  proportion  of  lawyers  to  the  male  population.  I 
cannot  go  into  this  matter  in  detail,  but  will  simply  call 
attention  to  the  membership  of  last  year  in  a  few  of  the 
larger  states.  In  California  the  proportion  of  lawyers 
to  the  male  population  was  one  in  two  hundred  and 
seventy-three,  and  the  proportion  in  the  legislature  was 
one  in  four.  In  Illinois,  one  in  three  hundred  and 
ninety-four  of  the  male  population  and  one  in  four  of  the 
legislature  were  lawyers;  in  Massachusetts  one  in  four 
hundred  and  sixty  of  the  male  population  and  one  in  six 
of  the  legislature;  in  Michigan  one  in  four  hundred  and 
eleven  of  the  male  population  and  one  in  six  of  the  legis- 
lature; in  Missouri  one  in  three  hundred  and  eighty-eight 
of  the  male  population  and  one  in  five  of  the  legislature; 
in  New  York  one  in  two  hundred  and  sixty -five  of  the 
male  population  and  one  in  four  of  the  legislature;  in 
Pennsylvania  one  in  four  hundred  and  twenty-eight  of 
the  male  population  and  one  in  five  of  the  legislature;  in 
Texas,  one  in  three  hundred  and  ninety-seven  of  the 
male  population  and  one  in  two  of  the  legislature. 

But  in  estimating  the  influence  of  the  profession 
through  our  legislative  bodies,  we  should  not  forget  that 
it  cannot  be  measured  by  reference  to  a  numerical  basis 
simply.  By  his  training  and  his  life  the  lawyer  is  fitted 
for  leadership.  More  frequently  than  men  from  other 
callings  he  is  found  at  the  head  of  important  committees. 


(a).  See  Appendix  III.  to  Mr,  Benton's  Address. 
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The  membership  of  judiciary  committees  is  very  largely 
confined  to  the  profession.  As  a  rule  the  lawyer  is  a 
man  of  affairs  and  a  ready  debater.  His  associates  who 
are  drawn  from  other  walks  of  life  expect  him  to  take 
the  initiative,  and  naturally  look  to  him  for  guidance. 
Even  when  not  a  member,  he  frequently  appears  in  a 
semi-public  capacity  to  advocate  or  oppose  pending 
measures.  Indeed  it  is  hardly  an  exaggeration  to  say 
that  his  influence  is  predominant  in  matters  of  general 
legislation  both  state  and  national. 

And  the  impress  of  the  profession  is  not  less  marked 
upon  the  organic  law  of  the  states.  It  is  a  well  known 
fact  that  the  membership  of  constitutional  conventions 
from  the  first  has  been  made  up  largely  of  lawyers,  and 
that  their  influence  has  been  to  a  large  extent  controlling. 
I  will  not  burden  you  with  details  in  this  connection,  but 
will  simply  suggest  that  in  the  constitutional  convention 
recently  held  in  the  state  of  New  York,  out  of  a  mem- 
bership of  one  hundred  and  seventy-five,  one  hundred 
and  thirty-three  were  lawyers,  and  that  many  leaders  of 
the  bar  from  different  parts  of  the  state  gave  their  indi- 
vidual energies  to  the  work. 

The  history  of  the  personnel  of  the  executive  depart- 
ment of  the  government,  both  state  and  national,  shows 
a'  large  representation  from  the  bar.  Nineteen  of  the 
twenty-four  presidents  have  been  lawyers.  Seventeen  of 
the  vice-presidents  have  been  lawyers.  Two  hundred 
and  eighteen  of  the  two  hundred  and  thirty-two  cabinet 
officers  have  been  lawyers.  And  considerably  more  than 
half  of  the  governors  of  all  the  states  have  come  from 
the  legal  profession.  I  have  neither  the  time,  nor  is  it 
necessary,  to  refer  to  the  powers  and  privileges  of  the 
executive  department.  Suffice  it  to  say  that  they  are 
such  as  to  give  a  large  degree  of  liberty  and  a  broad 
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field  for  the  exercise  of  individual  discretion  in  official 
action.  That  the  conservatism  of  the  profession  has 
borne  its  legitimate  fruit  here  as  elsewhere,  cannot  admit 
of  doubt. 

But  we  must  look  beyond  the  court,  the  legislative 
hall  and  the  executive  chamber,  if  we  are  to  measure  the 
full  influence  of  the  American  lawyer  on  political  affairs. 
His  great  field,  after  all,  is  at  the  very  source  of  political 
power;  it  is  among  the  people.  His  influence  here  is  di- 
rect and  all  the  more  effective  because  scarcely  perceived 
and  rarely  counteracted.  It  is  constantly  at  work  in  con- 
nection with  the  every-day  affairs  of  life.  It  reaches  all 
classes  and  grades  of  society.  It  tempers  and  restrains 
because  it  inculcates  a  respect  for  law  and  for  an  estab- 
lished order  of  things.  It  is  the  greatest  of  our  conser- 
vative forces  and  a  continuing  safeguard. 

If  further  argument  were  necessary  to  show  that  the 
question  of  legal  training  is  one  of  vital  importance  to 
the  state  and  one  that  should  appeal  directly  to  every 
citizen,  it  is  to  be  found  in  the  fact  that  a  poorly  equip- 
ped bar  or  judiciary  entails  a  great  and  needless  expense 
not  only  upon  litigants  but  upon  the  public  as  well. 
Every  attempt  at  reform  in  this  direction  deserves  active 
encouragement,  even  when  considered  solely  from  an 
economic  point  of  view.  The  half-educated  and  super- 
ficial lawyer  is  a  public  burden;  the  unscrupulous  one  is  a 
public  curse.  Such  men  obstruct  legitimate  business 
and  flood  our  tribunals  with  profitless  and  vicious  litiga- 
tion. Every  good  lawyer  understands  that  no  incon- 
siderable part  of  the  time  of  our  courts  is  taken  up  with 
contests  that  ought  never  to  have  taken  form  and  that 
are  traceable  directly  either  to  professional  incapacity  or 
to  a  low  standard  of  professional  integrity.    The  evil  is 


14  MICHIGAN  POLITICAL  SCIENCE  ASSOCIATION. 


demoralizing,  far-reaching,  expensive;  the  remedy  is  ap- 
parent. 

I  have  attempted  thus  far  to  show  that  the  functions  of 
the  American  lawyer  cannot  properly  be  measured  by  the 
duties  which  spring  from  the  merely  personal  relation  of 
attorney  and  client.  He  is  more  than  a  hired  advocate. 
He  is  an  essential  part  of  the  machinery  of  govern- 
ment. His  influence  upon  the  jurisprudence  and  legis- 
lation of  the  country  is  practically  omnipotent.  He  is 
the  natural  leader  of  the  people.  If  I  have  succeeded  in 
making  out  my  case,  it  follows  logically  that  his  educa- 
tion is  a  matter  of  public  concern.  That  this  is  so  in  re- 
gard to  his  professional  training,  is  recognized  by  the 
state  when  it  provides  for  fixing  requirements  for  admis- 
sion to  the  bar.  A  further  recognition  is  found  in  the 
fact  that  in  many  of  the  states,  facilities  for  legal  train- 
ing constitute  a  part  of  the  public  educational  system. 
But  has  the  public,  through  the  instrumentality  of  the 
state,  done  its  full  duty  in  this  regard?  An  answer  to 
this  question  necessitates  an  examination  not  only  of  the 
present  opportunities  for  legal  training,  but,  also,  of  the 
education  required  as  a  preparation  for  legal  study. 

As  preliminary  to  that  inquiry,  however,  it  is  proper, 
I  think,  to  anticipate  an  objection  that  might  possibly 
be  urged  against  any  change  in  the  present  methods. 
"Why,"  it  may  be  asked,  "if  the  profession  has  served 
so  useful  a  purpose  in  our  political  life,  furnishing,  as  it 
has,  a  constant  safeguard  to  constitutional  liberty,  should 
present  educational  methods  be  criticized  and  changes 
suggested?  Have  you  not  by  your  own  showing  ad- 
vanced the  strongest  possible  argument  against  any 
change?  "  Certainly  not.  The  legitimate  deduction  from 
the  facts  is  that  the  profession,  under  our  system  of  gov- 
ernment, is  an  essential  part  of  our  public  life,  that  it 
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must  mould  public  opinion,  that  it  must  shape  legislation, 
that  it  must  be  the  controlling  factor  in  the  decision  of 
constitutional  questions  and  in  the  construction  and  appli- 
cation of  the  law.  That  being  the  case,  the  best  possible 
preparation  for  these  important  public  functions  should 
be  the  first  requisite.  That  they  have  been  fulfilled  in 
the  past  by  an  indifferently  educated  profession,  and  on 
the  whole  fulfilled  creditably,  is  certainly  no  indication 
that  better  results  would  not  have  been  realized  under 
higher  standards.  We  must  remember,  too,  that  the 
past  century  has  been  with  us  to  a  very  large  extent  a 
formative  period.  Many  of  the  public  questions  have 
been  novel  and  of  vital  importance,  and  have  been  such 
as  to  stimulate  thorough  and  extended  investigation. 
Private  demands  upon  the  profession,  moreover,  have  not 
been  so  great  or  so  varied  as  at  present,  and  it  has  been 
possible,  therefore,  for  the  lawyer  to  supplement  defective 
training  by  a  special  study  of  political  and  economic 
questions.  And  then,  too,  it  must  be  remembered  that 
what  was  a  sufficient  preparation  for  the  past  is  not  neces- 
sarily sufficient  for  the  present  or  for  the  future.  The 
complicated  questions  growing  out  of  our  modern  civil- 
ization and  our  modern  political  and  business  methods 
call  for  the  highest  general  and  professional  training.  If 
the  American  lawyer  is  to  meet  in  future  the  f nil  measure 
of  responsibility  that  his  position  as  a  leader  among  the 
people  casts  upon  him,  it  will  only  be  through  the  raising 
of  preparatory  standards  and  the  development  of  the 
higher  jurisprudence. 

Coming  now  to  the  question  of  the  duty  of  the  state 
in  regard  to  the  matter  of  preliminary  training  for  the 
bar,  I  beg  to  call  your  attention  first  to  the  fact  that 
probably  in  no  civilized  country  on  the  globe,  certainly 
in  no  European  country,  are  the  requirements  for  the  ad- 
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mission  to  the  study  of  law  so  low  as  in  our  own.  In  no 
European  country  is  the  required  preliminary  training  of 
the  lawyer  for  his  public  functions  so  utterly  neglected 
as  in  our  own.  In  Continental  Europe  what  is  the  equiv- 
alent of  our  collegiate  education  is  a  necessary  prerequi- 
site to  professional  study,  and  the  only  road  to  the  bar  m 
through  the  university,  which  is  a  professional  school  for 
the  four  learned  professions — law,  medicine,  theology 
and  philosophy.  In  England,  while  a  college  or  univer- 
sity education  need  not  necessarily  precede  professional 
6tudy,  yet  if  the  candidate  is  not  a  university  graduate 
or  has  not,  by  examination,  brought  himself  within  cer- 
tain excepted  classes,  he  must  show  his  fitness  for  legal 
study  by  passing  a  satisfactory  examination  in  "the  En- 
glish language,  the  Latin  language  and  English  history." 
Such  examination  is  conducted  by  a  joint  board  appointed 
by  the  four  Inns  of  Court.  Although  it  is  possible  in  En- 
gland for  a  man  of  very  moderate  acquirements  to  enter 
the  lower  grade  of  the  profession,  and  although  such  a 
man  occasionally  attains  the  rank  of  barrister,  yet  there 
is  an  unwritten  law  recognized  by  the  public  and  the  bar, 
that  the  barrister  should  be  a  university  man.  For  the 
highest  success  at  the  English  bar,  a  university  education 
is  regarded  as  essential.  A  lesson  may,  indeed,  be 
learned  from  the  English  dependencies  on  this  side  of 
the  Atlantic,  where  at  least  an  academic  education  must 
precede  legal  study.  Understand  that  I  am  no  advocate 
of  servile  imitation,  that  no  method  would  have  my  sup- 
port simply  because  it  is  foreign.  We  have  a  work  to 
do,  and  I  believe  most  thoroughly  in  doing  it  in  our  own 
way.  But  I  believe  in  doing  it  intelligently.  In  my 
judgment  it  would  be  an  act  of  supreme  folly  for  us  to 
shut  our  eyes  to  a  lesson  of  mature  experience  simply  be- 
cause it  is  foreign. 
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It  is  practically  correct  to  say  that  admission  to  the 
study  of  law  in  this  country  is  not  limited  by  educational 
restrictions.  Here  where  the  public  functions  of  the 
lawyer  make  him  an  essential  part  of  the  machinery  of 
government,  he  need  not  of  necessity  lay  a  foundation 
for  his  public  duties  by  any  general  acquirements.  I  am 
6orry  to  say  that  this  is  emphatically  true  in  the  state  of 
Michigan  and  in  most  of  the  western  states.  That  the 
bar  has  among  its  membership  many  men  of  wide  general 
learning  and  that  perhaps  the  majority  have  at  least  the 
basis  for  a  general  education,  I  of  course,  recognize. 
It  is  to  its  credit  that  this  is  so.  But  the  inconsistent 
fact  remains  that  preliminary  training  is  not  a  requisite. 
I  think  I  appreciate  the  difficulty  of  the  situation. 
I  need  not  be  reminded  that  some  of  the  brightest  lights 
at  the  American  bar  have  had  as  a  basis  for  their  life 
work  only  the  merest  rudiments  of  a  preparatory  educa- 
tion. Nature  makes  some  men  for  lawyers,  and  with 
such,  defects  in  training  apparently  count  for  little.  It 
may  even  be  admitted  that  the  learning  of  the  schools 
may  occasionally  prove  a  positive  detriment.  A  native 
ruggedness  that  gives  strength  may  be  lost  in  the  refining 
process.  But  exceptional  cases  should  not  control.  And 
besides  a  reasonable  educational  requirement  at  the  pres- 
ent time  and  in  a  state  like  Michigan,  where  the  oppor- 
tunity is  at  the  door  of  rich  and  poor  alike,  could  rarely 
work  a  hardship.  The  time  has  not  yet  come,  although 
I  trust  it  is  not  far  distant,  when  a  college  education  can 
be  made  a  requirement  for  professional  study.  But,  in 
my  judgment,  the  time  has  come  when  every  state  should 
take  upon  itself  the  duty  of  fixing  and  systematically 
testing  the  qualifications  that  the  candidate  for  legal  study 
must  possess.  In  a  few  states  this  has  already  been  done. 
In  the  state  of  New  York,  for  example,  the  whole  matter 


18  MICHIGAN  POLITICAL  SCIENCE  ASSOCIATION. 


of  admisssion  to  the  bar  is  under  the  control  of  the  court 
of  last  resort.  Every  law  student  isrequired  to  pass  pre- 
scribed preliminary  examinations  that  are  held  under  the 
direction  of  the  Kegents  of  the  State  University.  It 
should  be  explained  that  the  University  of  New  York  is 
not  a  university  in  the  commonly  accepted  sense  of  that 
term,  but  rather  an  organization  for  the  supervision  and 
control  to  a  certain  extent  of  the  educational  system  of 
the  state,  one  of  its  functions  being  the  conducting  of 
examinations  and  the  granting  of  certificates  and  diplo- 
mas. These  examinations  are  held  in  different  parts  of 
the  state,  and  those  for  law  students  embrace  at  the  pres- 
ent time  the  following  subjects:  English  composition, 
advanced  English,  first  year  Latin,  arithmetic,  algebra, 
geometry,  United  States  and  English  history,  civics  and 
economics.  Substantial  equivalents,  as  fixed  by  the  re- 
gents, may  be  offered.  The  successful  candidate  receives 
from  the  board  what  is  known  as  the  "law  student's  cer- 
tificate," which  he  must  forward  to  the  clerk  of  the  Court 
of  Appeals,  who  files  it  and  returns  a  certified  copy. 
This  copy  is  used  by  the  candidate,  when  he  applies  for 
admission,  as  proof  that  he  has  complied  with  the  rule  as 
to  preliminary  requirements.  Every  law  student,  unless 
he  be  a  graduate  of  a  college  or  university  of  recognized 
standing,  or  unless  he  has  completed  a  full  year's  course 
in  such  college  or  university,  or  unless  he  has  completed 
a  three  years'  course  in  some  educational  institution  reg- 
istered by  the  Regents  as  maintaining  a  satisfactory  aca- 
demic standard,  or  unless  he  has  a  Regents'  diploma, 
must  pass  these  examinations  either  before,  or  within  one 
year  after,  he  begins  the  study  of  law.  That  the  student 
comes  within  some  one  of  the  exceptions  must  be  shown 
by  a  properly  authenticated  certificate.  This  plan  with 
some  changes  and  some  additions  to  the  subjects  required 
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has  been  in  operation  in  the  state  named  since  1882. 
The  rule  has  been  strictly  enforced,  and  the  results  have 
been  most  satisfactory.  The  profession  and  the  public 
have  been  in  a  measure  protected.  The  credentials  of  an 
admitted  attorney  may  now  in  that  state  be  taken  as  rep- 
resenting some  preliminary  training  and  preparation  for 
professional  work.  The  plan,  however,  is  still  subject 
to  criticism.  There  is  no  good  reason,  in  my  judgment, 
for  giving  the  student  a  grace  of  one  year  after  beginning 
the  study  of  law,  in  which  to  pass  these  examinations. 
The  period  of  legal  study  preparatory  to  the  bar  examin- 
ation is  fixed  at  three  years,  all  of  which  time  should  be 
given  to  that  work.  The  preliminary  study  and  examin- 
ations should  be  preliminary  in  fact  as  well  as  in  name. 

In  one  or  two  other  states  there  are  regulations  more 
or  less  stringent  in  regard  to  the  preparatory  training, 
but  in  none,  I  think,  is  the  scheme  on  the  whole  so  well 
devised  and  so  thoroughly  enforced  as  in  the  state  of  New 
York.  I  do  not  refer  to  the  New  York  plan  for  the  pur- 
pose of  urging  its  adoption  in  the  state  of  Michigan,  but 
rather  to  show  that  the  matter  of  preparatory  training  for 
legal  study  has  received  serious  consideration  in  the 
former  state  and  that  practical  results  of  great  value  have 
been  realized.  I  do,  however,  urge  the  adoption  in  this 
state  of  some  plan.  The  time  is  ripe  for  it,  and  the  neces- 
sary conditions  are  not  wanting.  With  her  unrivalled 
educational  facilities,  Michigan  is  prepared  to  take  a 
marked  step  in  advance.  I  have  not  the  time  to  formu- 
late details,  nor  is  this  the  occasion  for  it.  I  will  simply 
suggest  that  a  preliminary  training  equal  to  that  required 
for  entrance  to  one  of  the  under-graduate  courses  of  the 
university  should,  in  my  judgment,  be  fixed  as  a  neces- 
y  sary  prerequisite  to  the  study  of  law.  The  examinations 
should  be  under  the  direction  and  control  of  the  educa- 
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tional  department  of  the  state,  and  could  easily  be  con- 
ducted in  connection  with  the  high  school  system  of  the 
state. 

"But,"  it  may  be  said  in  reply,  "  this  is  a  matter  for 
the  law  schools  of  the  country  and  not  for  public 
action."  There  would  certainly  be  force  in  this  sugges- 
tion, if  legal  education  were  exclusively  in  the  hands  of 
the  schools.  Under  such  circumstances,  there  would  be 
no  hesitation  on  the  part  of  law  school  authorities.  As 
it  is,  the  preliminary  requirements  of  the  schools,  the 
country  over,  are  much  in  advance  of  those  of  the  state. 
It  must  be  perfectly  apparent  that  the  schools  are  seri- 
ously handicapped  so  long  as  a  short  cut  to  legal  study 
through  the  offices  is  possible. 

As  introductory  to  a  few  suggestions  upon  the  excel- 
lencies and  defects  of  our  system  of  legal  education, 
separately  considered,  I  beg  to  call  the  attention  of  the 
Association  to  the  fact  that  in  this  and  many  other  states 
no  period  of  preparatory  legal  study  is  fixed  by  law,  and 
further  to  the  lack  of  uniformity  in  examinations  for  ad- 
mission to  the  bar.  The  law  teachers  of  the  country, 
who  through  their  experience  are  probably  better  fitted 
than  others  to  give  an  intelligent  opinion  upon  the  sub- 
ject, very  generally  agree  that  a  period  of  three  years  in 
the  schools  for  the  average  student  is  none  too  long.  If 
they  are  right  in  this,  an  equal  period,  at  least,  should 
be  exacted  of  the  student  in  an  office,  where  the  oppor- 
tunities for  thorough  and  systematic  study  are  necessarily 
inferior  to  those  furnished  by  the  schools.  A  want  of 
uniformity  in  the  period  of  study  is  certainly  a  defect,  but 
not  so  serious  a  one,  as  the  other  to  which  I  refer.  Un- 
der the  system  now  in  force  in  this  state,  the  student  may 
be  admitted  by  the  Supreme  Court  or  by  a  Circuit  Court. 
In  either  case  he  must  show  his  qualifications  by  an  ex- 
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amination  in  open  court.  This  examination  is  usually 
conducted  by  a  committee  of  lawyers  appointed  by  the 
court.  Unless  the  practice  has  changed  during  my  ab- 
sence from  the  state,  this  committee  is  not  generally  ap- 
pointed for  a  definite  time,  but  is  made  up  as  occasion 
may  demand.  This,  however,  may  not  be  the  case  in  all 
the  circuits.  The  members  perform  this  enforced  duty 
without  special  preparation  and  without  compensation. 
That  the  system  is  a  lax  one  and  bad  in  almost  every  par- 
ticular, cannot  admit  of  doubt.  Even  if  there  were  a 
pecuniary  inducement  to  make  special  preparation  for  the 
work,  the  temporary  character  of  the  committee  would 
as  a  rule  render  such  preparation  impossible.  Those  who 
have  not  given  attention  to  the  matter,  may  perhaps  be 
of  the  opinion  that  every  lawyer  of  average  ability  is  pre- 
pared to  conduct  an  examination  for  admission  to  the 
bar  without  previous  thought  or  preparation.  He  can 
certainly  go  through  the  forms,  but  the  result  in  the 
majority  of  cases  is  anything  but  satisfactory.  An  ex- 
amination so  conducted  rarely  serves  the  purpose  of  test 
ing  fairly  the  applicant's  knowledge.  The  busy  prac- 
titioner is  from  force  of  circumstances  in  a  sense  a  spec- 
ialist. As  a  rule  his  investigations  are  defined  by  the 
demands  of  his  cases.  His  ordinary  studies  are  of  neces- 
sity from  the  practical  side.  His  legal  investigations 
are  for  an  immediate  purpose,  and  that  purpose  rarely 
calls  for  a  scientific  study  and  review  of  the  different  de- 
partments of  the  law.  Such  being  the  case,  his  examin- 
ation, if  he  enters  upon  it  without  thought  or  preparation, 
as  he  ordinarily  must  under  the  present  system,  naturally 
runs  at  once  into  the  field  of  his  most  recent  investiga- 
tions. The  almost  inevitable  tendency  is  for  him  to 
measure  the  acquirements  of  the  student  by  his  ability  to 
respond  along  this  particular  line  of  inquiry.    I  do  not 
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mean  to  say  that  this  is  always  the  case,  but  that  the 
tendency  is  in  this  direction.  The  result  of  such  an  ex- 
amination may  be  an  injustice  to  the  student  or  the  ad- 
mission of  one  not  entitled  to  the  privilege.  The  entire 
want  of  uniformity  in  the  examinations  in  the  different 
courts  is  equally  unfortunate.  Under  the  present  system, 
indeed,  there  is  not  only  a  want  of  uniformity  in  the  dif- 
ferent courts  but  in  the  same  court,  for  with  a  change  of 
examiners  a  change  in  the  character  of  the  examination 
almost  inevitably  follows.  The  result  of  all  this  is  that 
different  standards  exist  in  different  parts  of  the  state  and 
at  different  times  in  the  same  locality.  The  examination 
may  be  little  more  than  a  form  in  one  court,  while  in  an- 
other it  may  be  unreasonably  severe.  The  law  teacher 
probably  realizes  more  keenly  than  the  practitioner  the 
disadvantages,  to  say  nothing  of  the  positive  injustice,  that 
result  from  the  present  plan.  The  remedy  that  I  beg  to 
suggest  is  that  the  examinations  for  the  whole  state  be 
committed  to  a  single  board  of  paid  examiners,  say  three 
in  number,  the  term  of  office  to  be  three  years,  to  be 
selected  from  practitioners  of  experience  and  standing, 
and  the  appointments  to  be  so  regulated  that  there  may 
be  always  upon  the  board  men  of  experience  in  the  work. 
The  board  should  be  appointed  by,  and  be  under  the  im- 
mediate direction  and  control  of  the  Supreme  Court. 
They  should  hold  examinations  at  stated  times  in  differ- 
ent parts  of  the  state,  and  admission  to  the  bar  by  the 
Supreme  Court  or  by  a  Circuit  Court  should  be  only  upon 
their  recommendation.  The  expense  incurred  could  be 
largely  and,  perhaps,  entirely  met  by  the  fixing  of  an 
examination  fee  to  be  paid  by  each  applicant.  Among 
the  minor  advantages  of  this  scheme  would  be  this,  that 
in  time  it  would  furnish  in  one  place  a  complete  list  of 
the  membership  of  the  bar,  which,  I  believe,  is  not 
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secured  under  the  present  system.  It  would,  moreover, 
serve  to  center  and  fix  responsibility  for  the  learning  and 
character  of  the  profession  of  the  state.  I  beg  to  call 
your  attention  to  the  fact  that  the  suggestions  that  I  make 
contemplate  that  the  control  and  direction  of  bar  exam- 
inations should  continue  to  be  in  the  hands  of  the  court 
and  the  profession.  I  do  not  urge  that  they  be  made 
academic. 

A  plan  somewhat  similar  to  the  one  outlined  has  stood 
the  test  of  experience  in  England,  and  through  the  efforts 
of  the  State  Bar  Association  and  the  law  teachers  of  the 
State  of  New  York,  a  like  scheme  was  last  year  adopted 
there. 

So  far  as  opportunities  for  the  purely  technical  and 
professional  training  for  legal  practice  are  concerned,  but 
little  need  be  said  in  the  way  of  criticism  or  suggestion. 
Although  the  student  is  not  obliged  here  as  in  conti- 
nental Europe  to  seek  that  training  in  the  university,  the 
work  of  fitting  young  men  for  the  profession  is  now  very 
largely  carried  on  by  the  schools.  The  first  law  school 
in  the  United  States  was  established  in  Litchfield,  Conn., 
by  the  Honorable  Tapping  Keeve,  in  1782,  and  for  sev- 
eral years  it  was  the  only  one  in  the  country.  The  total 
number  of  the  law  schools  in  the  United  States  at  the 
present  time  is  seventy-two.  Fifty-one  have  been  organ- 
ized since  the  close  of  the  civil  war,  and  of  these  fifteen 
have  been  organized  since  1890.  In  1889  there  were  in 
attendance  upon  the  schools  three  thousand  nine  hundred 
and  six  students,  while  the  attendance  in  1894  was  seven 
thousand  eight  hundred  and  sixty-three.  These  figures 
are  significant.  They  show  the  growing  tendency  of  our 
young  men  to  seek  the  regular  and  systematic  instruction 
of  the  schools.  The  law  schools  of  the  country  are  as  a 
rule  in  good  hands.    Their  work  is  a  quiet  one,  exciting 
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little  public  attention,  but  it  is  productive  of  great  results. 
u  I  do  not  know,"  says  Mr.  Bryce,  in  speaking  of  our 
law  schools,  < 'if  there  is  anything  in  which  America  has 
advanced  more  beyond  the  mother  country  than  in  the 
provision  she  makes  for  legal  education.  Twenty-five 
years  ago,  when  there  was  nothing  that  could  be  called  a 
scientific  school  of  law  in  England,  the  Inns  of  Court 
having  practically  ceased  to  teach  law,  and  the  universi- 
ties having  allowed  their  two  or  three  old  chairs  to  fall 
into  neglect  and  provided  scarce  any  new  ones,  many 
American  universities  possessed  well  equipped  law  de- 
partments, giving  highly  efficient  instruction.  Even 
now,  when  England  has  bestirred  herself  to  make  a  more 
adequate  provision  for  the  -professional  training  of  both 
barristers  and  solicitors,  this  provision  seems  insignifi- 
cant beside  that  which  we  find  in  the  United  States, 
where,  not  to  speak  of  minor  institutions,  all  the  leading 
universities  possess  law  schools,  in  each  of  which  every 
branch  of  Anglo-American  law,  i.  e.,  common  law  and 
equity  as  modified  by  Federal  and  State  constitu- 
tions and  statutes,  is  taught  by  a  strong  staff  of  able 
men,  sometimes  including  the  most  eminent  lawyers  of 

the  state  No  one  is  obliged  to  attend  these 

courses  in  order  to  obtain  admission  to  practice  

.  .  .  But  the  instruction  is  found  so  valuable,  so  helpful 
for  professional  success,  that  young  men  throng  the  lect- 
ure halls,  willingly  spending  two  or  three  years  in  the 
scientific  study  of  law  which  they  might  have  spent  in 
the  chambers  of  a  practising  lawyer  as  pupils  or  as  junior 
partners."  He  refers  to  the  indirect  results  of  this  theo- 
retic study  as  of  great  value  4 'in  maintaining  a  philo- 
sophical interest  in  the  law  among  the  higher  class  of 
practitioners  and  a  higher  sense  of  the  dignity  of  their 
profession."  (a). 

(a).  American  Commonwealth,  Vol.  II.,  p.  503. 
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In  regard  to  our  system  of  legal  instruction,  I  have 
but  a  single  suggestion  to  make.  We  should  seek  to 
teach  more  than  simply  the  mechanical  trade  of  the  law- 
yer. It  has  been  truthfully  said  that  "a  danger  to  the 
standing  of  the  profession  lies  in  the  tendency  of  our  law 
schools  to  frame  their  courses  of  study  with  a  view  to  the 
mechanism  rather  than  the  science  of  the  law."  Practi- 
cal instruction,  of  course,  we  must  have  and  in  amount 
sufficient  for  the  practical  demands  that  are  sure  to  come. 
But  we  should  not  forget  in  the  development  of  our 
courses  that  the  historical  and  scientific  element  is  quite 
as  important.  The  practical  work  of  our  schools  should 
rest  upon  a  historical  basis.  It  has  been  said  that  it  is 
history  which  teaches  us  what  the  law  is.  This  may  not 
be  strictly  true,  but  it  certainly  is  true  that  without  a 
knowledge  of  what  the  law  has  been,  we  cannot  know 
thoroughly  what  the  law  is.  The  tendency  of  many  of 
our  schools  Jo  devote  attention  simply  to  the  present  and 
the  practical,  has  undoubtedly  come  very  largely  from 
the  crowding  of  the  work  into  too  short  a  period  of  time. 
With  the  lengthening  of  courses  we  may  hope  for  a 
change.  But  this  is  a  problem  that  the  profession  and 
the  schools  must  solve,  and  let  us  hope  that  the  solution 
will  be  such  as  to  place  the  study  of  law  in  the  United 
States  upon  a  thoroughly  scientific  basis.  If  this  and 
the  other  reforms  suggested  can  be  accomplished,  much 
will  have  been  done  in  the  way  of  lifting  the  profession 
above  the  grade  of  a  mere  calling  and  fitting  it  for  the 
grave  public  duties  that  it  must,  of  necessity,  assume. 


LOCAL  SELF-GOVERNMENT,  SO  CALLED,  AS  IT  IS 
FOUND  IN  THE  CONSTITUTION  OF  MICHIGAN. 


BY  OTTO  KIBCHNEB, 

President  of  the  Association. 

It  is  not  my  purpose  to  enter  upon  a  detailed  exami- 
nation of  mnnicipal  government  as  it  now  exists,  but  to 
confine  myself  to  the  consideration  of  some  of  the  consti- 
tutional limitations  that  rest  upon  the  legislative  power 
to  deal  with  the  matter. 

At  the  outset  I  remark  that  the  phrase  i 1  local  self- 
government  "  is  not  a  happy  one.  When  taken  literally 
or  in  its  popularly  accepted  sense,  it  is  a  delusion.  It  is 
nothing  more  than  a  convenient  label  for  the  American 
theory  that  favors  distribution  rather  than  centralization 
of  political  power.  In  practice  all  mere  theory  is  merged 
in  the  law  of  the  land.  What  it  fails  to  express  does  not, 
in  fact,  exist. 

In  an  early  case*  it  was  claimed  that  an  Act  of  the 
Legislature  was  void  because,  as  was  contended,  it  vio- 
lated fundamental  principles  of  our  system  of  govern- 
ment. 

The  Supreme  Court,  in  overruling  the  objection,  said 
the  argument  is  one  that  might  be  pressed  upon  the  Legis- 
lature with  great  force,  but  could  not  be  entertained  by 
the  judiciary. 

The  Court,  in  the  same  connection, f  said: 

*The  People  vs.  Mahaney,  13  Mich.,  500. 
+  id  ibid,  p.  501. 
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"An  unbroken  series  of  decisions  in  this  State  has 
settled  the  rule  of  law  that  before  we  can  declare  an  Act 
of  the  Legislature  invalid,  its  provisions  must  be  found  to 
conflict  with  the  constitution." 

The  State  in  its  sovereign  capacity  is  the  source  of  all 
political  power.  Inherent  in  it  is  the  all  pervasive  power 
of  police. 

In  speaking  of  it,  Blackstone*  said:  11  It  is  the  due 
regulation  and  domestic  order  of  the  kingdom  whereby 
the  inhabitants  of  the  State,  like  members  of  a  well-gov- 
erned family,  are  bound  to  conform  their  general  behavior 
to  the  rules  of  propriety,  good  neighborhood  and  good 
manners,  and  to  be  decent,  industrious  and  inoffensive  in 
their  respective  stations." 

Benthamf  said: 

u  Police  is  the  general  system  of  precaution  either  for 
the  prevention  of  crimes  or  calamities. 

Its  business  may  be  distributed  into  eight  branches: 

1.  Police  for  the  prevention  of  offenses. 

2.  Police  for  the  prevention  of  calamities. 

3.  Police  for  the  prevention  of  epidemic  diseases. 

4.  Police  of  charity. 

5.  Police  of  interior  communication. 

6.  Police  of  public  amusement. 

7.  Police  for  recent  intelligence. 

8.  Police  for  registration. 

Judge  Cooley^:  says:  "  The  police  of  a  State  in  a  com- 
prehensive sense  embraces  its  whole  system  of  internal 
regulation  by  which  the  State  seeks  not  only  to  preserve 
the  public  order  and  to  prevent  offenses  against  the  State, 
but  also  to  establish  for  the  intercourse  of  citizens  with 


*Oom.:  162. 

t  Works,  Part  IV,  p.  157. 

%  Constl.  Lims.,  6th  Ed.,  p.  704. 
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citizens  those  rules  of  good  manners  and  good  neighbor- 
hood which  are  calculated  to  prevent  a  conflict  of  rights 
and  to  insure  to  each  the  uninterrupted  enjoyment  of  his 
own,  so  far  as  is  reasonably  consistent  with  a  like  enjoy- 
ment of  rights  by  others." 

To  this  power  all  rights  are  subject.  It  dominates 
every  relation  in  its  remotest  recesses  and  ramifications. 
Its  exercise  belongs  to  the  State  in  its  organic  unity, 
except  so  far  as,  by  the  constitution,  it  has  been  vested 
elsewhere 

The  constitution  of  Michigan  has  carefully  recognized 
the  political  divisions  of  the  State  as  ancient  municipali- 
ties and  jealously  guarded  certain  of  their  privileges. 
But  the  integral  existence  of  the  municipalities  themselves 
does  not  rest  upon  stable  foundations.  A  county  free 
from  debt  may  have  a  portion  of  its  territory  detached 
and  annexed  to  a  county  burdened  with  debt.  If  the 
partition  of  the  county  leaves  it  sixteen  townships,  it  may, 
by  express  provision  of  our  constitution,*  be  accomplished 
not  only  without  the  consent,  but  against  the  protest  of 
the  people  of  the  detached  territory.  It  is  common  prac- 
tice to  enlarge  the  boundaries  of  cities  by  taking  in  adja- 
cent territory  to  the  dismemberment  of  other  municipali- 
ties against  the  wishes  and  sometimes  against  the  protest 
of  the  people  immediately  concerned.  The  two  cities  of 
East  Saginaw  and  Saginaw  City  were  consolidated  into 
one  city,  by  an  Act  of  the  Legislature,  against  the  protest 
of  some  and,  as  charged,  against  the  wishes  of  a  ma- 
jority of  the  citizens  of  one  of  the  cities.  The  power 
of  the  Legislature  in  that  behalf  was  never  questioned. 
The  legislation  was  unsuccessfully  contested  on  other 
grounds,  f 

*Art.  V,  s.  2. 

t Smith  vs.  Mayor  and  Common  Council  of  Saginaw,  81  Mich  ,  123. 
Pistorius  vs.  Stumpel,  31  Mich.,  133. 
Carlisle  vs.  Saginaw,  34  Mich.,  134. 
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Judge  Cooley,  in  speaking  upon  the  subject,  *  says: 
"Kestraints  on  the  legislative  power  must  be  found  in 
the  constitution  of  the  State,  or  they  must  rest  alone  in 
the  legislative  discretion.  If  the  legislative  action  in 
these  cases  acts  injuriously  to  the  municipalities  or  to 
individuals,  the  remedy  is  not  with  the  courts.  The  courts 
have  no  power  to  interfere,  and  the  people  must  be  looked 
to  to  right  through  the  ballot  box  all  these  wrongs." 

This  condition  of  things  is  not  confined  to  Michigan. 
In  a  recent  case  that  arose  in  Missouri  the  Supreme 
Courtf  said: 

"A  citizen,  or  a  number  of  citizens  may  be  subtracted 
from  a  county  free  from  debt  having  no  taxation  for 
county  purposes  and  added  to  an  adjacent  one  whose 
debts  are  heavy  and  whose  taxing  powers  are  exercised 
to  the  utmost  extent  allowed  by  law;  and  this  too  without 
consulting  their  wishes.  It  is  done  every  day.  Perhaps 
the  majority  of  the  people  thus  annexed  to  an  adjacent 
or  thrown  into  a  new  county  by  the  division  of  an  old 
one  may  have  petitioned  the  legislature  for  this  change, 
but  this  is  no  relief  to  the  outvoted  minority  or  the 
individual  who  deems  himself  oppressed  or  vexed  by  the 
change." 

"It  must  be  borne  in  mind  that  these  corporations, 
whether  established  over  cities,  counties,townships.  *  *  * 
are  never  and  can  never  be  intrusted  with  any  legislative 
power  inconsistent  or  conflicting  with  the  general  laws  of 
the  land  or  derogatory  to  those  rights,  either  of  person 
or  of  property  which  the  constitution  or  the  general  laws 
guarantee.    They  are  strictly  subordinate  to  the  general 


*Constl.  Lims,,  pp.  229-230. 

+  City  of  St.  Louis  vs.  Allen,  13  Mo.,  400. 
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laws  and  merely  created  to  carry  out  the  purposes  of  those 
laws  with  more  certainty  and  efficiency." 

The  township  system  is  a  peculiarly  American  institu- 
tion and  has  been  preserved  by  the  constitution. *  It 
provides  that  one  supervisor;  one  township  clerk,  who 
shall  be  ex-officio  school  inspector;  one  commissioner  of 
highways;  one  township  treasurer;  one  school  inspector; 
not  exceeding  four  constables;  and  one  overseer  of  high- 
ways for  each  highway  district,  whose  powers  and  duties 
shall  be  prescribed  by  law,  shall  be  elected  annually,  on 
the  first  Monday  of  April,  in  each  organized  township. 

The  several  officers  so  named  possessed  a  historic  sig- 
nificance; and  their  recognition  by  the  constitution,  it 
has  been  held,  perpetuates  them  with  the  incident  powers 
as  they  were  known  at  the  time  of  the  adoption  of  the 
constitution. 

The  Supreme  Court  said  of  them  f  "their  powers  were 
subject  to  legislative  modification  but  no  legislation  could 
abolish  the  offices  or  take  away  all  their  functions"  and, 
quoting  from  the  Detroit  Public  Works  case,;{:  ''that  the 
regulation  of  township  affairs  legally  concerning  but  the 
people  of  the  town  can  not  be  lawfully  vested  in  any  of- 
ficers imposed  upon  the  township  from  without." 

The  incorporation  of  cities  and  villages  has,  in  ex- 
press terms  been  provided  for  by  the  constituting  and 
the  legislature  is  empowered  ||  to  confer  upon  them  such 
powers  of  local  legislation  and  administrative  powers  as 
it  may  deem  proper. 

The  constitution  further  provides  X  that  "judicial  offi- 


*Art.  XI,  91. 

t  Hubbard  vs.  The  Board,  Springwells,  25  Mich.  113. 
*24  Mich.  44. 
§  Art,  XV,  §13. 
II  Art.  IV,  §38. 
%  Art.  XV,  §14, 
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cers  of  villages  shall  be  elected  or  appointed,  at  such 
time,  and  in  such  manner,  as  the  legislature  may  direct." 

There  seems  to  be  no  limit  to  the  powers  that  may  be 
granted  to  cities  or  villages  in  the  exercise  of  their  mu- 
nicipal functions  except  as  to  taxation,  borrowing  money, 
contracting  debts  and  loaning  their  credit,  which  the  leg- 
islature is,  in  express  terms,  required  to  restrict.* 

The  constitution  nowhere  defines  the  powers  that  in- 
herently belong  to  cities  and  villages  as  such;  yet,  it 
seems,  that  it  is  not  competent  for  the  legislature  to  de- 
prive a  city  of  any  of  the  essential  features  that  have 
always  characterized  them. 

The  Supreme  Court  has  said  f  "cities  and  kindred 
municipalities  are  the  oldest  of  all  existing  forms  of  gov- 
ernment and  every  city  charter  must  be  rationally  con- 
strued as  intended  to  create  a  corporation  which  shall 
resemble  in  its  essential  character  the  class  into  which  it 
it  is  introduced." 

It  also  said:  % 

"It  is  also  a  principle  well  settled  that  our  state  policy 
recognizes  and  perpetuates  local  governments  through 
various  classes  of  municipal  bodies  whose  essential  char- 
acter must  be  respected  as  fixed  by  usage  and  recognition 
when  the  constitution  was  adopted.  Any  legislation  for 
any  purpose  which  disregards  any  of  the  fundamental 
and  essential  requisites  of  said  bodies  has  always  been 
regarded  as  unsound  and  unconstitutional." 

And  again:  \ 

"Under  our  system  we  can  have  no  governments  gen- 
eral or  special  that  do  not  immediately  represent  a  popu- 
lar constituency;  and  no  properly  called  governmental 


*  Const.  Art.  XV  §  13. 

t  Torrent  vs.  Muskegon,  47  Mich.  115 

%  Atty.  Genl.  vs.  Det.  Com.  Council,  58  Mich.  216. 
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power  can  be  lodged  anywhere  else.  Our  state  constitu- 
tion has  provided  for  local  municipalities  embracing 
counties,  cities,  villages,  townships,  townships  and  school 
districts,  which,  it  has  been  held,  mean  such  bodies  of 
those  names  as  were  of  a  nature  familiar  and  understood." 

It  seems  then  that  the  constitutional  powers  vested  in 
the  municipalities  whether  counties,  townships,  cities  or 
villages  are  granted  either  in  express  terms  or  are  implied 
from  the  inherent  nature  of  the  municipalities  them- 
selves. * 

They  consist  mainly  in  the  election  of  certain  officers; 
and  through  them  in  the  exercise  of  the  functions  and 
privileges  that  pertain  to  these  officers  as  such.  Beyond 
that  the  municipalities  are  subject  to  the  will  of  the  leg- 
islature. The  exercise  of  its  power  is  not  limited  by 
so  called  theories  of  government  but  by  expediency  hav- 
in  view  the  general  good. 

It  is  a  popular  error  that  municipalities  are  created 
solely  of  purposes  of  local  government.  They  are  largely 
used  as  governmental  agencies  of  the  state.  The  distinc- 
tion between  acts  performed  by  them  in  that  capacity  and 
acts  purely  municipal  is  not  always  observed.  It  can  not 
be  understood  without  keeping  in  mind  the  dual  nature  of 
municipal  corporations.  They  are  public  in  so  far  as  they 
represent  the  State  in  its  political  capacity.  They  are 
private  in  so  far  as  they  represent  merely  the  local  inter- 
ests committed  to  them.  This  distinction  found  abun- 
dant illustration  in  the  celebrated  Park  case  +  where  a 
legislative  attempt  to  compel  the  city  of  Detroit  to  estab- 
lish a  park  was  successfully  resisted.  In  that  case  the 
court  said: 

"  Municipal  corporations,  considered  as  communities, 


*  Torrent  vs.  Muskegon,  47  Mich.  115. 
t82  Mich.,  228. 
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endowed  with  peculiar  functions,  for  the  benefit  of  their 
own  citizens,  have  always  been  recognized  as  possessing 
powers  and  capacities,  and  as  being  entitled  to  exemption 
distinct  from  these  which  they  possess  or  claim  as  con- 
veniences in  state  government.  If  the  authorities  are 
examined  it  will  be  found  that  these  powers  and  capaci- 
ties, and  the  interests  which  are  acquired  under  them,  are 
usually  spoken  of  as  private,  in  contradistinction  to  those 
in  which  the  state  is  concerned  and  which  are  called  pub- 
lic, thus  putting  these  corporations  as  regards  all  such 
powers,  capacities  and  interests,  substantially  on  the  foot- 
ing of  private  corporations.  It  is  well  stated  by  Lewis, 
C.  J.,  in  Western  Saving  tund  Society  vs.  Philadelphia, 
31  Penn.  St.,  183,  in  speaking  of  the  municipal  corpora- 
tion as  the  owner  of  gas  works:  4 The  supply  of  gas  light 
(he  says)  is  no  more  a  duty  of  sovereignty  than  the  supply 
of  water.  Both  these  objects  may  be  accomplished 
through  the  agency  of  individuals  or  private  corporations, 
and  in  very  many  instances  they  are  accomplished  by 
these  means.  Blending  the  two  powers  in  one  grant  did 
not  destroy  the  clear  and  well  settled  distinction,  and  the 
process  of  separation  is  not  rendered  impossible  by  the 
confusion.  In  separating  them  regard  must  be  had  to 
the  object  of  the  Legislature  in  conferring  them."*  " 

The  care  of  streets  and  highways,  like  some  other 
matters  of  State  concern,  has,  it  seems,  been  committed 
to  the  municipalities  by  the  constitution,  and  cannot,  for 
that  reason,  be  taken  from  them. 

This  results,  so  far  as  townships  are  concerned,  from 
the  fact  that  each  township  is,  by  the  constitution,  re- 
quired to  elect  a  commissioner  of  highways,  whose  duties 
as  understood  at  the  time  the  constitution  was  adopted, 
embraced  the  care  of  highways.*    So  far  as  cities  and 


 Hubbard  vs.  Springwells,  25  Mich.,  113. 
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villages  are  concerned  it  results  from  the  fact  that  as 
municipal  institutions  they  were  perpetuated  by  the  con- 
stitution and  that  the  care  of  streets  had,  up  to  the  time 
of  its  adoption,  always  been  committed  to  them.  Per- 
haps it  also  results  from  the  fact  that,  in  the  language  of 
Mr.  Justice  Campbell,*  "  a  city  or  village  is  only  a  town- 
ship with  such  additional  authority  as  the  wants  of  an 
urban  population  may  render  important."  I  say  perhaps 
because  I  am  not  free  from  doubt  whether  the  language 
of  the  learned  judge,  in  view  of  the  circumstances  under 
which  it  was  used,  is  applicable  here. 

Notwithstanding  the  constitutional  investiture  of  the 
municipalities  with  the  care  of  streets  their  action  in  that 
behalf  is  State  action.  That  has  been  often  decided. 
I  shall  refer  to  two  cases  which  I  have  selected  for  the 
reason  that  they  serve  to  further  illustrate  the  dual  char- 
acter of  municipal  corporation.  In  the  former  cns**t  a 
woman  recovered  heavy  damages  against  the  City  of  De- 
troit for  an  injury  sustained  in  falling  into  an  excava- 
tion made  in  a  street,  by  a  contractor  of  the  city,  in  the 
construction  of  a  sewer. 

The  Court,  in  affirming  the  judgment,  said :%  "It 
is  also  to  be  observed  that  the  power  under  which  they 
(the  city)  acted  and  which  made  that  lawful  which  would 
otherwise  have  been  unlawful  (to  wit,  the  construction  of 
the  sewer  and  the  excavation  in  the  street  for  that  pur- 
pose) was  not  a  power  given  to  the  city  for  governmental 
purposes.  The  sewers  of  the  city,  like  its  works  for  sup- 
plying the  city  with  water,  are  the  private  property  of 
the  city — they  belong  to  the  city.  The  corporation  and 
its  corporators,  the  citizens  alone  are  interested  in  them — 


*In  Atty.  Genl.  vs.  Burrell,  31  Mich.,  35. 
t  Detroit  vs.  Covey,  9  Mich.,  165. 
:JId.  p.  184. 
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the  outside  public  or  people  of  the  State  at  large  have 
no  interest  in  them  as  they  have  in  the  streets  of  the 
city,  which  are  public  highways." 

In  the  other  case  *  the  same  Court  held  the  plaintiff 
not  entitled  to  recover  for  an  injury  received  in  conse- 
quence of  the  neglect  of  the  city  to  keep  a  crosswalk  in 
a  public  street  in  repair  for  the  reason  that,  in  the  lan- 
guage of  the  Court :+  "  Public  officers,  whose  offices  are 
created  by  act  of  the  legislature,  are  in  no  sense  mu- 
nicipal agents,  and  that  their  neglect  is  not  to  be  regarded 
as  the  neglect  of  the  municipality,  and  their  misconduct 
is  not  chargeable  against  it  unless  it  is  authorized  or  rat- 
ified expressly  or  by  implication." 

The  State  uses  counties,  either  singly  or  in  aggrega- 
tion, as  well  as  townships,  cities  and  villages  as  agencies 
for  the  election  of  judicial  officers. 

The  constitution  %  provides  that  Circuit  Judges  shall 
be  elected  by  the  electors  of  each  circuit  and  that  §  in 
each  county  the  people  shall  elect  a  Probate  Judge. 

That  in  providing  for  the  election  of  a  Circuit  Judge 
by  the  electors  of  each  circuit  the  framers  of  the  consti- 
tution were  not  wholly  governed  by  a  regard  for  the 
theory  of  so-called  local  self-government  appears  from 
the  fact  that  they  also  provided  ||  that  a  Judge  elected  in 
one  circuit  may  officiate  in  another,  and  thatf  the  legis- 
lature may  alter  the  limits  of  judicial  circuits,  or  increase 
the  number  of  the  same,  without  affecting  the  tenure  of 
any  Circuit  Judge  already  elected. 

But  for  these  constitutional  provisions,  nothing  would 
stand  in  the  way  of  the  appointment  of  all  judicial  officers 

♦School  vs.  Blakely,  21  Mich.,  84. 

+  Id.  p.  113. 

jArt.  VI,  §6. 

8  Id.  Ibed  §  13. 

1  Const.,  Art.  VI.,  §  11. 
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by  the  Governor  or  their  election  by  the  people  of  the 
State  at  large,  which  ever  way  the  Legislature  might 
direct. 

In  one  of  the  counties  the  supervisors,  regarding  the 
Judge  of  Probate  as  a  county  officer,  claimed  they  had 
the  power  to  control  his  compensation. 

The  matter  was  taken  to  the  Supreme  Court,  which 
in  disposing  of  the  case*  said: 

"It  is  very  clear  to  us  that  the  duties  performed  by 
the  Probate  Judges  are  in  no  sense  services  performed 
for  their  respective  counties,  and  that  they  are  in  no 
sense  county  officers.  They  exercise  a  portion  of  the 
judicial  and  prerogative  power  of  the  State  and  can  not 
be  subjected  to  the  direction  of  any  body  inferior  to  the 
legislature.  It  is  very  plain  that  if  their  salaries  can  be 
put  under  the  complete  control  of  any  local  body  and  be 
changed  in  its  discretion,  it  will  be  an  unlawful  abdica- 
tion of  the  power  of  the  State  which  can  not  be  upheld 
on  any  principle.  The  legislature  is  the  only  body  hav- 
ing charge  of  the  State  interests.  It  can  not  be  liable 
to  the  local  passions  and  prejudices  which  may  and  often 
do  produce  confusion  in  local  affairs,  and  which  if  allowed 
free  action  may  destroy  the  independence  and  break  up 
the  business  of  one  of  the  most  important  branches  of 
our  judicial  system." 

In  1865  the  legislature  enacted  a  statute  authorizing 
the  Governor,  with  the  advice  and  consent  of  the  Senate, 
to  appoint  four  police  commissioners  for  the  city  of  De- 
troit. They  were  given  power  to  appoint  all  police  offi- 
cers, and  it  was  made  mandatory  upon  the  city  to  levy 
annually  the  amount  ascertained  by  the  commission  to  be 
necessary  to  defray  the  expenses  of  the  Police  Depart- 
ment. 


*Donville  vs.  Manistee  Supervisors,  40  Mich.  588. 
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The  Supreme  Court  in  sustaining  the  constitutionality 
of  the  statute  among  other  things  said:* 

"  The  taxation  under  the  act,  it  is  said,  is  really  in 
the  hands  of  a  Police  Board,  a  body  in  the  choice  of 
which  the  people  of  Detroit  have  no  voice.  This  argu- 
ment is  one  which  might  be  pressed  upon  the  legislative 
department  if  it  were  true  in  point  of  fact.  But  as  the 
people  of  Detroit  are  really  represented  throughout, 
the  difficulty  suggested  can  hardly  be  regarded  as 
fundamental.  1 hey  were  represented  in  the  legislature 
which  passed  the  act,  and  had  the  same  proportionate 
voice  there  with  other  municipalities  in  the  State,  all  of 
which  receive  from  that  body  their  powers  of  local  gov- 
ernment, and  such  only  as  its  wisdom  shall  prescrible 
within  constitutional  limits.  They  were  represented  in 
that  body  when  the  present  Police  Board  was  appointed 
by  it  and  the  Governor,  who  will  thereafter  fill  the  vacan- 
cies, will  be  chosen  by  the  State  at  large,  including  their 
city." 

The  constitutionf  provides  that  the  Board  of  Super- 
visors, and  in  the  county  of  Wayne  the  Board  of  County 
Auditors,  shall  have  the  exclusive  power  to  prescribe  and 
fix  the  compensation  for  all  services  rendered  for  and  to 
adjust  all  claims  against  their  respective  counties. 

This  provision  which,  in  its  terms,  is  so  sweeping, 
has  been  held  not  to  apply  to  claims  for  services  not  of  a 
local  nature. 

Accordingly,  where  a  village  Board  of  Health  had 
contracted,  with  relator,  for  the  care  of  a  small-pox  pa- 
tient, the  Supreme  Courts  issued  a  mandamus  to  compel 
the  Board  of  Supervisors  to  allow  the  relator  the  stipu- 


*  People  vs.  Mahoney.  13  Mich.,  500. 
tArt.  X,§10. 
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lated  compensation.  And,  in  a  later  case,*  a  mandamus 
was  issued  to  the  Board  of  Auditors  for  Wayne  county 
to  compel  the  allowance  of  the  salary  of  the  clerk  of  the 
Police  Court  of  the  city  of  Detroit,  as  fixed  by  the  Com- 
mon Council,  under  a  statute  in  that  behalf. 

The  Supreme  Court  in  disposing  of  the  case  among 
other  things  said:f 

4  4  It  would  be  anomalous,  to  say  the  least,  if  the 
county  authorities  could  control  the  policy  of  the  State 
within  their  limits  by  regulating  or  practically  withhold- 
ing the  means  of  employing  the  needful  agencies.  We 
can  not  regard  the  construction  which  has  prevailed  as  in 
the  least  degree  conflicting  with  the  fair  meaning  or  plain 
terms  of  the  constitution  when  the  law  has  in  these  cases 
pointed  out  any  other  mode  of  adjustment  or  regulation 
of  salaries  or  compensation  than  that  by  the  county 
boards.  The  latter  have  no  right  to  review  them,  and 
must  allow  and  pay  them  as  they  have  been  already 
legally  ascertained  and  liquidated." 

There  is  perhaps  no  subject  that  touches  the  people 
of  each  locality  closer  than  the  education  of  their  chil- 
dren. Yet  under  the  constitution  the  interest  of  the 
State  is  made  paramount;  so  that,  in  the  language  of  the 
Supreme  Court,;):  44  the  whole  primary  school  system  has 
been  confided  to  the  legislature",  and  it  has  been  held 
competent§  for  the  legislature  to  provide  for  the  election 
or  appointment  of  such  school  officers  and  in  such  man- 
ner as  in  its  judgment  may  seem  best. 

The  time  allowed  for  the  presentation  of  this  paper 
does  not  admit  of  a  full  citation  of  authorities  bearing 
upon  the  subject.    If  those  I  have  referred  to  serve  to 

♦People  vs.  Board  of  Auditors,  13  Mich.  233. 
t  Idibid,  237. 

*  Beller  vs.  Barr,  76  Mich.  11. 
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illustrate  the  extent  and  limits  of  so  called  local  self- 
government  under  the  constitution,  the  objects  of  this 
paper  will  have  been  largely  accomplished. 

It  appears,  then,  that  the  theory  of  local  self-govern- 
ment, so  called,  as  we  find  it  in  our  constitution,  with  the 
exceptions  already  noted,  does  not  trench  upon  the  police 
power  of  the  State. 

It  has  always  been  the  policy  in  Michigan  to  make 
the  municipalities  large  repositories  of  political  power. 
The  practice  harmonizes  well  with  the  spirit  and  aspir- 
ations of  the  people,  and  it  has  been  largely  justified 
by  results.  But  the  fact  remains  that,  under  the  consti- 
tution, the  practice  is  not  compulsory  but  born  of  legisla- 
tive discretion.  This  discretion  is  an  active  not  a  passive 
power.  It  must  be  exercised  when  occasion  demands, 
and  the  public  good  may  not  be  sacrificed  to  impracti- 
cable theories  of  what  ought  or  should  be. 

When  the  State  commits  primary  education,  the  pub- 
lic peace,  the  public  health,  or  other  matters  of  State 
concern  to  the  care  of  localities  immediately  concerned, 
it  can  only  find  justification  for  so  doing  in  the  fact  that 
the  trust  primarily  reposed  in  and  resting  upon  it  can  in 
that  way  be  most  effectively  discharged.  So  long  as  it  is 
the  duty  of  the  State  to  leave  such  matters  with  the  local- 
ities is  clear.  But  when  it  is  not,  it  is  equally  clear 
that  it  is  the  duty  of  the  State  to  create  other  agen- 
cies for  the  execution  of  its  sovereign  powers.  Every 
political  power  implies  a  corresponding  obligation.  No 
mere  theory  justifies  neglect  to  perform  it.  Theory  is 
but  generalization  from  experience.  When  it  produces 
good  results,  it  is  to  that  extent  justified.  When  in  its 
practical  application  theory  fails  to  achieve  its  promised 
results,  the  necessity  for  its  modification,  or  overthrow, 
has  been  demonstrated,  and  it  is  the  duty  of  the  legisla- 
ture to  act  accordingly. 
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BY  BENJAMIN  KIDD. 

A  Critical  Review  by  William  Prall,  S.  T.  D.,  Ph.  D. 


I  have  been  asked  by  the  President  of  this  Associa- 
tion to  write  a  critical  review  of  Kidd's  4 'Social  Evolu- 
lution."  I  do  so  with  reluctance,  first,  because  it  seems 
to  me  that  all  who  will  hear  this  paper  will  have  read  the 
book  and  will  have  made  their  own  criticisms,  and  sec- 
ondly, because  it  kas  been  so  often  reviewed  in  one  way 
or  another  there  is  little  that  I  can  say  that  will  add  any- 
thing to  the  support  or  to  the  refutation  of  Mr.  Kidd's 
thesis. 

It  is  curious  to  notice  that  Mr.  Kidd  commences  his 
book  without  any  preface;  that  is,  he  has  done  so  in  the 
edition  which  I  have,  and  it  is  the  first  edition.  He  be- 
gins with  an  "outlook,"  and  in  the  very  beginning 
thereof  he  lays  down  this  proposition,  which  may  be  said 
to  be  his  reason  for  writing  his  thesis:  "  Despite  the 
great  advances  which  science  has  made  during  the  past 
century  in  almost  every  other  direction,  there  is,  it  must 
be  confessed,  no  science  of  human  society  properly  so 
called."  And  he  shows  this  by  citations  and  quotations 
from  Herbert  Spencer,  Professor  Huxley  and  others. 
And  he  shows  also,  and  as  it  seems  to  me,  conclusively, 
that  one  of  the  reasons  why  science  has  no  positive  theory 
in  regard  to  how  society  has  developed  is  that  it  has  ig- 
nored the  religious  phenomena  of  mankind  and  failed  to 
obtain  a  real  grasp  of  the  law  underlying  the  develop- 
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ment  which  religion  has  caused.  "  These  religious  phe- 
nomena," says  he,  "are  certainly  among  the  most  per- 
sistent and  characteristic  features  of  the  development 
which  we  find  man  undergoing  in  society.  No  one  who 
approaches  the  subject  with  an  unbiased  mind  in  the 
spirit  of  modern  evolutionary  science  can.  for  a  moment, 
doubt  that  the  beliefs  represented  must  have  some  im- 
mense utilitarian  function  to  perform  in  the  evolution 
which  is  proceeding."  It  is  the  religious  phenomena 
(which  Mr.  Kidd  says  have  not  been  treated  scientifically) 
that  form  the  subject  of  his  thought.  It  is  these  phenom- 
ena which  have  been  neglected  by  the  scientific  philoso- 
phers, which  he  asserts  to  be  the  prime  factors  in  the 
development  of  human  society. 

Before  proceeding  to  an  elucidation  of  his  theme,  Mr. 
Kidd  lays  down  the  conditions  of  human  progress,  and 
these  conditions  are  based  upon  the  investigations  and 
conclusions  of  Darwin  as  stated  by  the  more  recent  fol- 
lowers of  the  great  philosopher.  "It  is,"  he  says,  u  an 
inevitable  law  of  life  amongst  the  higher  forms  that  com- 
petition and  selection  must  not  only  always  accompany 
progress,  but  that  they  must  prevail  amongst  every  form 
of  life  that  is  not  actually  retrograding.  Every  success- 
ful form  must  of  necessity  multiply  beyond  the  limits 
which  the  average  conditions  of  life  comfortably  provide 
for.  Other  things  being  equal,  indeed,  the  wider  the 
limits  of  selection,  the  keener  the  rivalry;  and  the  more 
rigid  the  selection  the  greater  will  be  the  progress;  but 
rivalry  and  selection  in  some  degree  there  must  inevitably 
be."  And  this  rivalry  and  selection  is  by  no  means  sus- 
pended in  the  case  of  mankind.  On  the  contrary,  man 
is  as  powerless  as  the  lowest  forms  of  life  to  escape  from 
them.  There  is,  however,  in  a  man  two  new  things,  or 
rather  two  new  forces,  which  make  their  advent  with 
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him;  "  namely,  his  reason,  and  his  capacity  for  acting 
under  its  influence  in  concert  with  his  fellows  in  soci- 
eties." Now,  the  crucial  point  of  Mr,  Kidd's  book  is,  as 
I  take  it,  precisely  this,  that  man's  reason  teaches  him  on 
the  whole  that  he  is  sufficient  unto  himself  and  that  he 
should  simply  look  out  for  his  own  welfare;  and  that  the 
social  instinct,  or  as  Mr.  Kidd  expresses  it,  "his  capac- 
ity for  acting  in  concert  with  his  fellows  in  societies,"  is 
against  reason,  and  that  it  rests  on  something  outside  of 
it,  on,  (that  is,  in  Mr.  Kidd's  view,)  religious  sanction. 
u  There  is,"  he  says,  41  no  rational  sanction  for  the  con- 
ditions of  human  progress."  By  rational  sanction  he 
evidently  means  the  sanction  derived  from  the  reason 
when  the  question  is,  how  shall  the  individual  benefit; 
the  benefit  of  the  individual  being  the  sole  motive  which 
consciously  actuates  the  individual  in  the  Darwinian 
struggle  for  existence  and  survival.  The  case  that  he 
makes  out  for  his  point  in  the  examination  of  the  present 
state  of  the  world  is  strong;  but  stronger  than  this  exam- 
ination is  his  statement  in  regard  to  the  futility  of  the  re- 
search of  men  "from  Thales  onward  through  the  specu- 
lations of  Socrates,  Plato  and  Zeno,  underneath  the 
systems  of  Seneca  and  Marcus  Aurelius,  and  of  Spinoza, 
Kant,  Fichte,  Hegel  and  Comte,  in  the  utilitarianism  of 
Hobbes,  Locke,  Hume,  Bentham,  the  Mills,  and  Herbert 
Spencer,"  "  to  discover  in  the  nature  of  things  a  rational 
sanction  for  individual  conduct."  "The  transforming 
fact  which  the  scientific  development  of  the  nineteenth 
century  has  confronted  us  with  is,  that,  as  the  interests 
of  the  social  organism  and  of  the  individual  are  and  must 
remain  antagonistic,  and  the  former  must  always  be  pre- 
dominant, there  can  never  be  found  any  sanction  in  indi- 
vidual reason  for  conduct  in  societies  where  the  conditions 
of  progress  prevail." 
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It  is  to  "  the  central  feature  of  human  society"  that 
Mr.  Kidd  turns  to  find  a  sanction  for  conduct  in  society 
which  has  made  the  progress  of  mankind  to  prevail,  and 
that  central  feature  he  shows  to  be  religion.  It  is  un- 
necessary to  dwell  upon  the  definitions  of  religion  which 
he  has  cited  from  the  books  of  others,  or  upon  the  defini- 
tion which  might  be  cited  from  his  own.  Without  regard 
to  definition  1  think  we  can  agree  with  him  when  he  says 
that  the  most  remarkable  thing  which  we  observe  in  re- 
ligions is  that  under  their  influence  men  are  possessed  by 
an  instinctive  desire  to  set  up  sanctions  for  their  conduct 
in  society,  "which  would  appear  to  be  supernatural, 
against  those  which  are  natural;"  sanctions  by  which  they 
have  been  able  to  effect  the  subordination  of  their  reason 
to  their  social  development. 

The  resume  of  evidence  which  Mr.  Kidd  gives  in  sup- 
port of  his  thesis  is  admirable.  He  begins  with  the 
savage  races.  "No  savage,"  says  Sir  John  Lubbock, 
"is  free.  All  over  the  world  his  daily  life  is  regulated 
by  a  complicated  and  apparently  most  inconvenient  set 
of  customs  as  forcible  as  laws."  Observance  of  these 
customs  is  invariably  secured  by  the  fear  of  consequences 
from  an  agent  who  is  always  supernatural.  Religion 
among  the  Egyptians,  the  ancient  Chinese  and  the  As- 
syrians, has  the  same  distinctive  features:  it  is  always 
associated  with  social  conduct,  and  continues  to  be 
founded  on  a  belief  in  the  supernatural.  In  rising  to  a 
higher  type  of  civilization,  we  perceive  that  the  religions 
of  ancient  Greece  and  Rome  drew  their  influence  as  sanc- 
tions of  elevated  or  virtuous  conduct  from  a  belief  in  the 
supernatural,  and  the  decay  of  both  these  nations  dated 
from  the  decay  of  this  belief.  Their  religion,  as  Mr. 
Lecky  says,  "gave  a  kind  of  official  sanction  to  certain 
virtues  and  commemorated  special  instances  in  which 
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they  had  been  displayed;  its  local  character  strengthened 
patriotic  feeling,  its  worship  of  the  dead  fostered  a  vague 
belief  in  the  immortality  of  the  soul;  it  sustained  the  su- 
premacy of  the  father  in  the  family,  surrounded  marriage 
with  many  imposing  ceremonies,  and  created  simple  and 
reverent  characters,  profoundly  submissive  to  an  over- 
ruling Providence  and  scrupulously  observant  of  sacred 
rites."  The  same  sanction  for  conduct  is  always  present 
when  we  turn  to  Mohammedanism  and  Buddhism.  Much 
more  so  is  this  the  case  of  every  form  of  religion  that  we 
see  influencing  men  in  the  world  around  us. 

The  conflict  that  has  been  waged  between  religion 
and  speculative  thought  is  known  to  us  all,  it  is  to  Mr. 
Kidd's  theory  that  we  are  indebted  for  an  adequate 
philosophical  statement  of  the  reason  why  that  conflict 
has  been  waged  so  incessantly.  It  is  on  the  function  of 
religious  beliefs  in  this  conflict  in  the  evolution  of  society, 
as  he  states  that  function,  that  his  book  stands  or  falls. 

And  first  he  lays  down  the  proposition,  that  the  dis- 
tinguishing mark  of  human  history  is  the  social  develop- 
ment the  race  is  undergoing,  and  the  characteristic  of 
this  development  is  the  relationship  of  the  individual  to 
society.  The  interests  of  the  individual  and  those  of  the 
social  organism  in  the  evolution  which  is  proceeding  are 
not  identical,  nor  are  they  capable  of  being  reconciled, 
as  has  been  assumed  in  all  those  systems  of  ethics  which 
have  sought  to  establish  a  rational  sanction  for  individ- 
ual conduct;  the  two  are  fundamentally  irreconcilable, 
and  a  large  portion  of  existing  individuals  have  no  per- 
sonal interest  whatsoever  in  the  progress  of  the  race  or 
in  the  social  development  we  are  undergoing.  Strange 
to  say,  man's  reason,  which  has  apparently  given  him 
power  to  sustain  onerous  conditions  in  other  directions, 
has  never  sustained  him  in  this.    His  development  has 
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continued  with  unabated  pace  throughout  history,  and  it 
is  in  full  progress  under  our  eyes.  The  question  then  is, 
what  has  become  of  human  reason?  This  is  a  question 
Mr.  Kidd  does  not  answer.  He  says  only  that  it  has 
struggled  against  the  submission  of  the  individual  man 
to  the  social  organism  and  that  it  still  struggles,  but  that 
it  submits,  and  here  he  leaves  it.  The  motive  power  in 
this  struggle  has  been  supplied  by  religious  beliefs.  The 
conclusion,  therefore,  towards  which  he  carries  us  is  that 
the  function  of  these  religious  beliefs  in  human  evolution 
must  be  to  provide  super-rational  sanctions  for  that  large 
class  of  conduct  in  the  individual  necessary  to  the  fur- 
therance of  the  social  development  which  is  proceeding, 
and  for  which  there  can  never  be  in  the  nature  of  things 
any  rational  sanction.  Let  me  say  in  this  connection 
that  Mr.  Kidd's  theory,  if  it  be  but  a  theory,  comes  in 
here  to  supply  the  hiatus  that  Prof.  Huxley  saw  in  the 
evolution  of  the  cosmos  as  he  set  forth  the  same  in  the 
December  number  of  The  Popular  Science  Monthly  for 
1893.  "Men,"  says  he,  "in  society  are  undoubtedly 
subject  to  the  cosmic  process.  As  among  other  animals, 
multiplication  goes  on  without  cessation  and  involves 
severe  competition  for  the  means  of  support.  The  strug- 
gle for  existence  tends  to  eliminate  those  less  fitted  to 
adapt  themselves  to  the  circumstances  of  their  existence. 
The  strongest,  the  most  self-assertive,  tend  to  tread  down 
the  weaker.  But  the  influence  of  the  cosmic  process  on 
the  evolution  of  society  is  the  greater,  the  more  rudimen- 
tary its  civilization.  Social  progress  means  a  checking 
of  the  cosmic  process  at  every  step  and  the  substitution 
for  it  of  another,  which  may  be  called  the  ethical  process; 
the  end  of  which  is  not  the  survival  of  those  who  may 
happen  to  be  the  fittest,  in  respect  of  the  whole  of  the  con- 
ditions which  exist,  but  of  those  who  are  ethically  the  best. 
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"As  I  have  already  urged,  the  practice  of  that  which 
is  ethically  best — what  we  call  goodness  or  virtue — in- 
volves a  course  of  conduct  which,  in  all  respects,  is 
opposed  to  that  which  leads  to  success  in  the  cosmic 
struggle  for  existence.  In  place  of  ruthless  self-assertion 
it  demands  self-restraint;  in  place  of  thrusting  aside,  or 
treading  down,  all  competitors,  it  requires  that  the  indi- 
vidual shall  not  merely  respect,  but  shall  help  his  fellows; 
its  influence  is  directed,  not  so  much  to  the  survival  of 
the  fittest,  as  to  the  fitting  of  as  many  as  possible  to  sur- 
vive. It  repudiates  the  gladiatorial  theory  of  existence. 
It  demands  that  each  man  who  enters  into  the  enjoyment 
of  the  advantages  of  a  polity  shall  be  mindful  of  his  debt 
to  those  who  have  laboriously  constructed  it;  and  shall 
take  heed  that  no  act  of  his  weakens  the  fabric  in  which 
he  has  been  permitted  to  live.  Laws  and  moral  precepts 
are  directed  to  the  end  of  curbing  the  cosmic  process  and 
reminding  the  individual  of  his  duty  to  the  community, 
to  the  protection  and  influence  of  which  he  owes,  if  not 
existence  itself,  at  least  the  life  of  something  better  than 
a  brutal  savage. " 

The  idea  which  Professor  Huxley  sets  forth  is  that 
the  evolution  of  the  world  up  to  a  certain  time  was  a 
cosmic  evolution;  that  is,  that  it  was  a  development  of 
the  forces  originally  inherent  in  matter,  which  matter 
contained  in  itself  a  potentiality  to  develop  a  rudimentary 
civilization,  but  not  an  ethical  one.  He  avers  that  the 
whole  development  of  the  world  and  mankind  up  to  a 
certain  indefinite  period  showed  no  traces  of  ethical  mo- 
tives, but  that  at  some  time  or  other  the  ethical  man 
appeared.  In  Mr.  Kidd's  theory  the  ethical  man,  that 
is  the  man  who  sought  for  and  who  had  super-rational 
sanctions  for  his  conduct,  must  have  appeared  in  the 
dawn  of  civilization.    The  weak  point  of  Mr.  Kidd's 
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thesis  is  that  he  does  not  supply  or  suggest  the  thought 
where  men  have  obtained  any  super-rational  sanctions 
for  their  conduct;  he  allows  us  to  presume  that  it  is  from 
a  source  outside  of  the  natural,  yet  from  what  source? 

in  this  connection,  it  seems  to  me,  we  would  do  well 
to  read  the  treatise  that  Professor  Drummond  has  written 
and  published,  which  appeared  shortly  after  the  publica- 
tion of  Mr.  Kidd's  book.  Professor  Drummond  runs 
counter  to  Mr.  Kidd's  theory  and  criticises  it  rather 
severely.  No  modern  thinker,  says  he,  has  seen  into  the 
problem  of  the  future  science  of  society  as  clearly  as 
Mr.  Kidd,  4 'but  his  solution,  profoundly  true  in  itself, 
is  vitiated  in  the  eyes  of  science  and  philosophy  by  a 
basis  wholly  unsound.  With  an  emphasis  which  Darwin 
himself  has  not  excelled,  he  proclaims  the  enduring  value 
of  the  struggle  for  life.  He  sees  its  immense  signifi- 
cance even  in  the  highest  ranges  of  the  social  sphere. 
There  it  stands  with  its  imperious  call  to  individual 
assertion,  inciting  to  a  rivalry  which  nature  herself  has 
justified  and  encouraging  every  man  by  the  highest  sanc- 
tions ceaselessly  to  seek  his  own.  But  he  sees  nothing 
else  in  nature,  and  he  encounters,  therefore,  the  difficulty 
inevitable  from  this  standpoint.  For  to  obey  this  voice 
means  ruin  to  society,  wrong  and  anarchy  against  the 
higher  man.  He  listens  for  another  voice;  but  there  is 
no  response.  As  a  social  being  he  cannot,  in  spite  of 
nature,  act  on  his  first  initiative.  He  must  subordinate 
himself  to  the  larger  interest,  present  and  future,  of  those 
around  him.  But  why,  he  asks,  must  he,  since  nature 
says  4 Mind  thyself?'  Till  nature  adds  the  further  pre- 
cept, <  Look  not  every  man  on  his  own  things,  but  also 
on  the  things  of  others,'  there  is  no  rational  sanction  for 
morality.  And  he  finds  no  such  precept;  there  is  none 
in  Nature;  there  is  none  in  Keason."    "What,"  says 
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Professor  Drummond,  "Mr.  Kidd  has  succeeded  and 
splendidly  succeeded  in  doing  is  to  show  that  Nature  as 
interpreted  in  terms  of  the  Struggle  for  Life  contains  no 
sanction  either  for  morality  or  for  social  progress.  But 
instead  of  giving  up  Nature  and  Keason  at  this  point,  he 
should  have  given  up  Darwin.  The  Struggle  for  Life  is 
not  the  supreme  fact  upon  which  biology  has  solely  ad- 
vanced." It  is  "the  Struggle  for  the  Life  of  Others." 
"This,"  says  Professor  Drummond,  "is  the  seat  and 
origin  in  the  fund  of  altruistic  feeling  with  which  our 
civilization  has  become  equipped." 

There  is  much  in  the  contention  of  Professor  Drum- 
mond to  make  us  pause  and  to  ask  ourselves  whether  the 
oft  repeated  assertion  of  Mr.  Kidd  that  there  is  no  sanc- 
tion in  human  reason  for  progress,  is  not  overstated;  for 
human  reason  does  find  6ome  sanction  in  itself  for  strug- 
gling for  the  life  of  others,  even  as  Professor  Drummond 
has  shown.  It  does  not  seem  to  me,  however,  that  hu- 
man reason  can  find  in  itself  that  sanction  for  struggling 
for  the  life  of  others  that  is  sufficient  to  account  for  the 
larger  development  of  the  social  life  of  mankind.  The 
sanction  that  human  reason  finds  in  itself  for  struggling 
for  the  life  of  others  might  have  arisen  and  prevailed, 
and  men  might  still  be  living  in  simple  family  groups,  or 
at  best  in  clans  and  tribes.  It  is,  as  it  seems  to  me,  the 
utter  ignoring  by  Mr.  Kidd  of  the  fact  that  some  sanc- 
tion has  always  been  found  in  human  reason  for  the 
social  development  of  the  race,  as  witnessed  to  by  every 
philosopher  who  has  ever  written  on  social  economics, 
that  is  the  weak  point  in  all  that  he  has  said.  On  the 
other  hand  he  has  clearly  shown  that  the  ideas  introduced 
by  Christianity  are  necessary  and  essential  to  the  full 
development  of  a  perfect  social  organization,  which  we 
may  call  the  Kingdom  of  God. 
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The  fact  that  religion  and  religious  instincts  have  been 
ignored  by  the  so  called  scieDtific  philosophers,  and  the 
fact  that  the  ignoring  of  religion  and  of  religious  phe- 
nomena is  unscientific,  Mr.  Kidd  has  certainly  shown. 
But  on  the  other  hand,  he  has  not  shown  that  reason  is 
of  great  value  and  has  a  function  of  its  own  to  perform 
in  the  development  of  humanity.  In  its  highest  sense 
reason  has  been  by  no  means  antagonistic  to  the  devel- 
opment of  the  social  life  of  the  world.  St.  John  tells  us  in 
the  proem  to  his  Gospel  that  "  In  the  beginning  was  the 
Word,  and  the  Word  was  with  God,  and  the  Word  was 
God,  the  same  was  in  the  beginning  with  God."  The 
trouble  with  human  reason  has  been  that  it  has  not  always 
known  what  was  exactly  reasonable  and  right,  and  this 
trouble  has  arisen  because  it  has  not  always  had  a  perfect 
standard  by  which  to  measure  its  own  concepts.  It 
needed  to  have  divine  Reason  come  into  the  world  and 
put  His  sanction  upon  its  highest  thoughts,  to  show  it 
what  was  absolutely  right.  Man  does  not  have  to  sub- 
mit his  reason  in  all  cases.  He  has  to  learn  to  make  his 
reason  accord  with  divine  Reason.  A  harmony  between 
reason  and  religion  has  been  found  by  many  men,  and  it 
will  yet  at  some  future  time  resound  throughout  all  the 
world. 

Mr.  Kidd's  assertion  that  human  evolution  is  not  pri- 
marily intellectual  but  religious  in  character  is  one  that 
cannot  be  ignored,  accepting  as  we  do  his  definition  that 
"  religion  is  a  form  of  belief  that  provides  an  ultra  rational 
sanction  for  that  large  class  of  conduct  in  the  individual, 
where  his  interests  and  the  interests  of  the  social  organism 
are  antagonistic,  and  by  which  the  former  are  rendered 
subordinate  to  the  latter  in  the  general  interests  of  the 
evolution  which  the  race  is  undergoing."  i4  Admitting," 
he  says,  "  that  our  civilization  is  to  be  viewed  as  a  single 
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organic  growth,  the  significance  whereof  consists  in  the 
fact  that  the  developmental  process  proceeding  therein 
tends  to  raise  the  rivalry  of  life  to  the  highest  degree  of 
efficiency  by  bringing  all  the  people  into  it  on  a  footing 
of  equality,  the  motive  force  which  has  been  behind  this 
development  has  its  seat  in  that  fund  of  altruistic  feeling 
with  which  our  civilization  has  become  equipped;  and 
this  fund  of  altruistic  feeling  has  been  the  characteristic 
product  of  the  religious  system  associated  with  our  civil- 
ization." Our  progress,  it  must  be  remembered,  is,  over 
and  above  everything  else,  social  progress.  It  tends  to 
secure  in  an  ever  increasing  degree  the  subordination  of 
the  present  interests  of  the  self-assertive  individual  to 
the  future  interests  of  society  in  spite  of  his  expanding 
intellect.  The  type  which  dominates  is  that  which  would 
be  described  in  popular  language  as  the  religious  charac- 
ter. The  winning  races  have  been  those  in  which,  other 
things  being  equal,  this  character  has  been  most  fully 
developed.  "  Amongst  these  again  the  races  that  have 
acquired  an  ever  increasing  ascendency  have  been  those 
which  have  possessed  the  best  ethical  systems;  that  is  to 
say,  ethical  systems  which  have  secured  this  subordina- 
tion of  the  present  interests  of  the  individual  to  the  larger 
interests  of  an  indefinitely  longer-lived  social  organism 
and  have  then  allowed  the  fullest  possible  development 
of  the  powers  and  faculties  of  all  the  individuals  con- 
cerned." In  an  examination  to  see  whether  history  and 
anthropology  furnish  any  evidences  in  support  of  this 
assertion,  the  strongest  possible  evidences  have  been 
brought  together.  I  cannot,  of  course,  bring  that  evi- 
dence before  you.  It  will  be  sufficient  to  say  that  Mr. 
Kidd  asserts  and  shows  that  the  intellectual  power  of  the 
men  of  to-day  is  not  as  great  as  that  of  those  who  lived 
in  the  times  of  Socrates,  Aristotle,  Plato  and  Phidias. 
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He  cites  the  word  of  Mr.  Lecky  4 'that  within  the  narrow 
limits  and  scanty  population  of  the  Greek  states,  men 
arose  in  almost  every  conceivable  form  of  genius,  in 
philosophy,  in  epic,  dramatic  and  lyric  poetry,  in  written 
and  spoken  eloquence,  in  statesmanship,  in  sculpture,  in 
painting,  and  probably  also  in  music,  who  attained  almost 
or  altogether  the  highest  limits  of  human  perfection." 
And  he  cites  also  the  words  of  Mr.  Galton  u  that  the 
average  ability  of  the  Athenian  race  is,  on  the  lowest 
possible  estimate,  very  nearly  two  grades  higher  than 
our  own;  that  is,  about  as  much  as  our  race  is  above  that 
of  the  African  negro."  And  the  words  also  of  Mr.  Glad- 
stone bear  him  out:  u  I  sometimes  say  that  I  do  not  see 
that  progress  in  the  development  of  the  brain  power 
which  we  ought  to  expect. — Development,  no  doubt,  is  a 
slow  process,  but  I  do  not  see  it  at  alK  I  do  not  think 
we  are  stronger,  but  weaker  than  men  of  the  Middle 
Ages."  But  stronger  than  these  words  is  the  fact  which 
Mr.  Kidd  brings  to  light,  that  the  intellectual  classes  are 
always  dying  out  and  are  constantly  recruited  from  the 
lower  classes  of  society.  And  another  fact,  that  by  an 
examination  of  the  cranial  capacity  of  various  races  it  is 
shown  that  the  development  of  the  intellectual  faculties 
of  man  is  to  a  great  extent  independent  of  the  capacity 
of  the  cranium  and  the  volume  of  the  brain. 

Again,  Mr.  Kidd  draws  attention  to  the  fact  that  by 
a  little  reflection  we  can  see  that  "  the  marvelous  accom- 
plishments of  modern  civilization  are  primarily  the 
measure  of  the  social  stability  and  social  efficiency,  and 
not  of  the  intellectual  pre-eminence  of  the  peoples  who 
have  produced  them."  As  a  recent  socialistic  writer 
whom  he  cites  has  aptly  said,  "All  that  man  produces 
to-day  more  than  did  his  cave-dwelling  ancestors  he  pro- 
duces by  virtue  of  the  accumulated  achievements,  inven- 
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tions  and  improvements  of  the  intervening  generations, 
together  with  the  social  and  industrial  machinery  which 
is  their  legacy."  The  European  races  in  India,  if  judged 
by  the  qualities  which  win  for  a  race  ascendency,  have 
some  claim  to  consider  themselves  the  superiors  of  the 
natives  over  whom  they  rule;  yet  the  Indian  and  Burmese 
students,  who  have  come  to  England  to  be  trained  for 
the  legal  and  other  professions,  have  proved  themselves 
to  be  not  the  inferiors  of  their  European  colleagues.  And 
the  same  thing  can  be  said  of  the  Maoris  in  New  Zealand; 
they  are  slowly  disappearing  before  the  race  of  higher 
social  efficiency  with  which  they  come  in  contact;  yet 
they  do  not  show  any  intellectual  incapacity  for  assimi- 
lating European  ideas  or  for  acquiring  proficiency  and 
distinction  in  any  branch  of  European  learning. 

The  strongest  point,  as  it  seems  to  me,  that  Mr.  Kidd 
makes,  that  social  evolution  is  not  primarily  intellectual, 
arises  out  of  his  comparison  of  the  Celtic  and  Teutonic 
races,  and  more  especially  of  the  English  and  French 
peoples.  It  is  undoubtedly  true,  as  he  says,  that  the 
French  are  a  most  capable  race  and  in  some  respects  the 
most  intellectual  of  all  the  peoples  of  Europe;  and  yet 
they  are  slowly  declining  in  numbers  and  in  influence; 
and  that  decline  seems  to  go  on  with  accelerated  pace. 
The  excess  of  births  over  deaths,  which  is  thirteen  per 
thousand  in  England  and  ten  per  thousand  in  Germany, 
oscillates  in  France  between  an  excess  of  only  one  per 
thousand  and  an  actual  deficiency.  The  causes  of  the 
more  recent  decadence  of  the  French  nation  are  well 
known;  the  decline  in  the  population  is  almost  entirely 
due  to  voluntary  causes.  M.  Lageneau  attributes  this  to 
"  the  desire  of  the  parents  to  make  ample  provision  for 
the  children  they  do  have."  P.  Leroy-Beaulieu,  while 
recognizing  this  cause,  finds  it  "associated  still  more 
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with  a  lessening  of  religious  belief  on  the  part  of  the 
people,  and  a  modification  of  the  old  ideas  of  resignation 
and  submission  to  their  lot."  44  We  have  in  the  case  of 
France,"  says  Mr.  Kidd,  "only  one  of  the  simplest 
instances  of  that  enlightened  selfishness  in  the  individual 
which  must  always  lead  him  to  rank  his  own  interests  or 
those  of  his  immediate  belongings  in  the  actual  present 
before  the  wider  and  entirely  different  interests  of  the 
longer-lived  social  organism  to  which  he  belongs." 

And  this  leads  me  to  a  little  review  of  Mr.  Kidd's 
chapter  on  44  Western  Civilization,"  which,  as  it  seems  to 
me,  ought  to  have  come  after  his  chapter  on  4 4  Proof  that 
Evolution  is  not  Primarily  Intellectual."  He  starts  with 
a  description  of  the  state  of  the  world  in  the  time  of  the 
early  Caesars,  and  speaks  of  it  as  an  era  of  dead  religious 
forms  and  of  defunct  ethical  systems.  Into  this  era  there 
was  observed  the  phenomenon  of  a  gigantic  birth  ;  a  new 
force  was  born  into  the  world  with  the  Christian  religion, 
which  from  the  first  was  of  immeasurable  significance. 
And  this  new  force,  we  have  to  observe,  was  not  the 
product  of  reason  or  of  the  intellect.  No  impetus  came 
from  this  quarter.  The  intellectual  forces  were  directly 
antagonistic  to  it.  It  is  impossible  for  me,  with  the  time 
left  at  my  disposal,  to  give  you  more  than  a  hasty  review 
of  this  chapter  on  44  Western  Civilization."  The  point 
of  it  lies  herein  :  that  it  rested  from  the  beginning,  even 
as  it  rests  today,  upon  the  altruistic  ideals  which  were 
the  distinctive  feature  of  the  new  faith ;  and  which  have 
become,  in  the  course  of  centuries,  so  developed  that  the 
humanitarian  feelings  are  today  the  most  pronounced  of 
all  the  feelings  and  sentiments  of  the  western  world. 
The  growth  of  benevolent  institutions  is  peculiarly  char- 
acteristic of  our  age  ;  and  although  it  is  not  as  convinc- 
ing as  other  evidence  of  the  prevalence  of  humanitarian 
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feelings,  it  is  very  striking.  England,  the  United  States, 
and  other  countries  are  overspread  with  a  net-work  of 
institutions  founded  or  supported  by  the  contributions  of 
private  individuals.  But  more  characteristic  is  the  wide- 
spread interest  that  men  take  in  the  welfare  of  others, 
which  exhibits  itself  in  a  variety  of  less  obtrusive  forms. 
The  history  of  modern  legislation  is  simply  the  history 
of  a  continuous  series  of  concessions  demanded  and  ob- 
tained by  that  party  which  is  undoubtedly,  through  its 
position,  inherently  the  weaker  of  the  two  into  which 
society  is  divided.  There  is  no  break  in  the  series,  there 
is  no  exception  to  the  rule,  the  record  of  the  past  is 
undeniable,  the  promise  of  the  future  is  not  less  signifi- 
cant. And  why  has  the  power-holding  class  made  these 
concessions?  Because,  it  must  be  conceded,  of  the  deep- 
ening and  softening  of  the  character  which  has  been 
brought  about  through  the  teaching  of  Christ. 

It  would  seem  that  Mr.  Kidd  desires  to  say  that  the 
reason  of  the  power- holding  classes  has  said  to  them, 
u  Make  no  concessions;  hold  on  to  what  you  have.'1  But 
that  the  heart,  or  as  he  calls  it  "the  fund  of  altruistic 
feelings"  has  said,  "Concede,  yield  to  the  just  demand 
of  those  that  are  weaker  than  yourselves."  When  we 
review  the  development  of  our  western  civilization,  we 
must  say  that  Mr.  Kidd  has  made  out  a  strong  case  for 
his  proposition.  When  we  consider  that  Christ  addressed 
himself  always  to  the  heart,  we  must  believe  that  the 
impetus  came  primarily  from  Him. 


INCONGRUITY  OF  THE  DIVORCE  LAWS  IN  THE 
UNITED  STATES— A  LEGAL  TANGLE. 


BY  JOHN  C.  RICHBKRG. 

The  terms  marriage  and  divorce — so  far  as  the  public 
is  concerned — are  questions  of  morals  and  economics. 

I  hold  with  John  Stuart  Mill,  "  that  the  diseases  of 
society  can,  no  more  than  the  corporeal  maladies,  be  pre- 
vented or  cured,  without  being  spoken  about  in  plain 
language." 

Cervantes,  we  are  told,  ''laughed  Spain's  chivalry 
away."  Well,  indeed,  would  it  be  for  us,  if  some  19th 
century  Cervantes  could  arise  to  cover  with  annihilating 
ridicule  those  laws  of  44  shreds  and  patches,"  the  half- 
hundred  different  divorce  laws  of  our  nation  administered 
by  so  many  different  courts. 

The  multitudinous  divorce  statutes  of  the  different 
states  and  territories  of  the  United  States,  running  the 
whole  gamut,  from  Draconian  severity  to  ludicrous  lax- 
ity, have,  and  small  wonder  at  it,  made  her  good  name  a 
byword  even  among  the  heathen.  In  the  sweet  seclusion 
of  Sierra  Leone,  in  the  blissful  backwoods  of  Borriobou- 
lahgha,  there  is  more  reasonable  legislation  at  work  than 
in  some  parts  of  our  own  country.  One  state,  by  denying 
all  divorce  to  its  citizens,  fosters  immorality  and  has 
fostered  it  for  long.  In  more  than  one  the  "Common 
Law  marriage" — that  haven  of  refuge  and  gold-mine  of 
the  adventuress  and  grass  widow — causes  endless  litiga- 
tion and  incalculable  harm.    There  surely  is  something 
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rotten  in  the  State,  when  a  man  can  be  lawfully  married 
on  one  side  of  a  hill,  a  bigamist  on  the  top  and  a  bachelor 
at  the  opposite  base. 

To  proceed  logically  and  in  order,  it  would  seem  best 
to  consider  the  subject  under  the  following  heads  : 

1.  Are  the  Divorce  Laws  now  in  force  in  conflict, 
deficient,  or  a  danger  to  the  public  weal  ? 

2.  The  best  methods  of  remedying  any  such  evils,  if 
they  exist. 

All  the  arguments  and  opinions  relating  to  the  first 
proposition  are  singularly  unanimous,  strangely  conclu- 
sive, and  simply  unanswerable.  "It  is  observed  that  the 
statutory  laws  of  this  country  relating  to  this  subject  seem 
in  general  to  have  been  drawn  up  by  men  who  either  did 
not  possess  much  knowledge  of  the  unwritten  law  which 
governs  it,  or  did  not  regard  such  unwritten  law  as  worthy 
to  be  considered  by  them  in  forming  the  statute;  and  who, 
moreover,  gave  but  little  thought  to  the  practical  working 
of  the  statutes." 

"At  the  time  of  the  adoption  of  the  Constitution  and 
prior  thereto,  divergencies  in  the  character  of  the  people 
of  the  different  states  and  of  their  employments  found 
expression  in  diverse  laws.  The  isolation  of  the  inhab- 
itants of  the  different  states  from  each  other,  through  the 
great  lack  of  inter-state  communication  and  mails,  tended 
to  strengthen  the  difference  in  mode  of  living  and  habits, 
and  these  differences  were  reflected  in  the  laws.  The 
people  of  one  state  knew  very  little  and  cared  very  little 
about  the  statute  law  of  any  other  state,  and  freely 
changed  the  common  law  and  engrafted  upon  it  new  pro- 
visions without  regard  to  the  legislation  of  other  states." 

How  different  in  our  day.    The  steamboat,  railroad 
telegraph  aud  telephone  have  together  served  to  bring 
into  intimate  relations  the  most  widely  separated  parts 


1NC0NQB TJITY  OF  THE  D1V0BCE  LAWS. 


57 


of  the  Union.  By  these  instrumentalities  in  a  commer- 
cial and  social  sense  State  laws  have  been  obliterated  and 
education  is  diffused  throughout  the  length  and  breadth 
of  the  land.  Macauly  declared  that  "every  change  in 
society  necessitates  a  change  in  government";  and  true 
it  is  that  laws  are  a  growth  out  of  the  needs  of  the  people, 
but  they  are  apt  to  be  a  long  distance  behind  those  needs. 
For  the  most  part  the  states  have  legislated  as  they  did 
when  they  were  isolated  communities,  and  little  was 
thought  of  the  commercial  and  social  relations  with  the 
people  of  other  states.  Conflicting  laws  tend  to  hinder 
inter-state  trade,  render  contracts  uncertain,  occasion 
great  inconvenience  and  useless  litigation,  and  most 
injuriously  affect  domestic  relations.  The  conditions  that 
confront  us  demand  uniformity  of  laws. 

It  has  been  well  said  that  "here,  as  in  no  other  coun- 
try, we  have  two  governments  clearly  defined,  existing 
concurrently  and  operating  simultaneously.  Two  distinct 
systems,  yet  so  ingeniously  blended  as  to  represent  a 
harmonious  whole — sovereignties  within  a  sovereignty. 
It  was  reserved  for  the  genius  of  American  statesman- 
ship to  conceive  and  carry  into  practical  operation  the 
idea  of  dividing  sovereignty  into  parts  and  uniting  those 
parts  so  as  to  exist  without  friction  in  a  central  govern- 
ment. These  sovereignties  may  be  created  without  limit 
while  the  Union  is  extending  its  dominions  so  as  to  em- 
brace a  continent." 

As  to  uniform  laws,  our  system  provides  no  direct  rem- 
edy. The  subject  is  certainly  not  within  the  jurisdiction  of 
Congress.  So  that,  in  a  matter  where  uniformity  is  emi- 
nently desirable  and  the  absence  of  uniformity  eminently 
mischievous,  there  is  no  way  of  securing  uniformity,  ex- 
cept through  "moral  suasion"  acting  upon  the  states 
separately,  and  inducing  them  to  concur  in  a  statute  ex- 
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pressing,  as  nearly  as  may  be,  the  general  sense  of  the 
whole  country. 

It  has  come  to  be  admitted  by  everybody  that  the 
divorce  laws  of  the  United  States  stand  in  great  need  of 
amendment,  and,  indeed,  that  they  constitute  a  disgrace 
to  the  country.  It  is  disgraceful  as  well  as  anomalous 
that  a  man  or  woman  should  be  married  in  one  State*and 
single  in  another,  or  married  to  one  person  in  one  State 
and  to  another  in  another  State.  And  this  is  only  one 
of  the  many  anomalies  that  is  presented  by  the  differ- 
ence in  the  laws  of  different  States.  It  is  at  this 
point,  more  conspicuously,  perhaps  than  at  any  other  that 
our  Federal  system  is  weak,  for,  of  course,  it  is  to  our  Fed- 
eral system  that  the  reproach  is  due.  There  is  some  dif- 
ference between  the  different  parts  of  the  country  in  the 
manner  in  which  the  tie  of  marriage  is  regarded,  but  this 
is  by  no  means  as  great  as  one  would  infer  from  the  dif- 
ference in  the  laws. 

Arizona,  from  1871  to  1877,  in  addition  to  six  ample 
reasons  for  divorce,  had  "an  omnibus  clause"  in  oper- 
ation which  is  a  marvelous  piece  of  legislation.  Starting 
out  with  paraphrasing  a  clause  in  the  Declaration  of  In 
dependence.  Independence  being  the  bone  of  conten- 
tion, it  ran  as  follows: 

u  Seventh — And  whereas,  in  the  development  of  fu- 
ture events,  cases  may  be  presented  before  the  courts 
falling  substantially  within  the  limits  of  the  law,  as  here- 
inbefore stated,  yet  not  within  its  terms,  it  is  enacted 
that  whenever  the  judge  who  hears  a  cause  for  divorce, 
deems  the  case  to  be  within  the  reason  of  the  law,  within 
the  general  mischief,  the  law  is  intended  to  remedy,  or 
within  what  it  may  be  presumed  would  have  bee?i  provided 
against  by  the  legislature  establishing  the  foregoing  cause 
of  divorce  had  it  foreseen  the  specific  case,  and  found  lan- 
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guage  to  meet  it,  without  including  cases  not  within  the 
same  reason,  he  shall  grant  the  divorce.'1  Well  was  it 
called  the  "  seventh  wonder"  of  Arizona's  Divorce  code. 

Residence  in  a  state  to  give  jurisdiction,  runs  all  the 
way  from  ninety  days  in  Oklahoma  to  five  years  in 
Massachusetts. 

At  the  present  moment  there  are  in  the  United  States 
competent  Divorce  Courts,  in  every  state  but  one,  to  which 
a  Xantippe,  a  pursued  Socrates,  or  a  fair  Diana  "mated 
with  a  clown  "  can  have  recourse.  The  petitioner  can 
take  his  or  her  choice,  subject  to  a  trifling  delay  and  res- 
idence for  the  purpose  of  jurisdiction,  of  forty-nine  dif- 
ferent laws;  there  are  forty-two  different  causes  which 
will  entitle  him  or  her  to  absolute  relief  and  thirty-two 
giving  limited  divorce. 

In  South  Carolina  alone  of  all  the  States,  even  adul- 
tery is  no  ground  for  a  divorce.  The  Solons  of  that  sultry 
region  have  for  a  century  preferred  that  the  missmated 
should  contract  immoral  and  illegal  alliances!  It  is  re- 
markable also  that  they  thought  fit  to  provide  for  the 
amount  of  a  married  man's  property  that  he  might  law- 
fully leave  among  his  concubines! 

"Deriving,  as  we  do,  all  our  common  law  of  divorce 
originally  from  Roman  ecclesiastics,  who  held  to  the  in- 
dissoluability  of  marriage  as  a  point  of  religious  belief, 
it  is  not  strange  that  much  of  our  legal  literature  upon 
this  subject  has  the  hue  which  such  a  belief  imparts." 
Our  judges  and  lawyers  have  frequently,  with  little  con- 
sideration, lavished  praise  on  that  legislative  policy  which 
has  withheld  all  adequate  redress  for  matrimonial  wrongs. 
Thus,  as  before  mentioned,  South  Carolina  has  steadily 
refused  from  the  first  to  grant  a  single  legislative  divorce, 
or  to  vest  the  authority  in  her  courts;  and  from  the  bench 
of  the  Supreme  Court  of  Georgia  comes  the  following 
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laudation:  "  In  South  Carolina,  to  her  unfading  honor, 
a  divorce  has  not  been  granted  since  the  Revolution." 
Yet  even  the  legal  reports  of  South  Carolina  bear  witness, 
tnat  there,  as  in  every  State  or  country,  occasion  exists 
for  this  remedy.  For  example,  a  man  took  his  negro 
slave-woman  to  his  bed  and  table,  and  compelled  the  un- 
offending wife  to  receive  the  crumbs  after  her,  with  all 
manner  of  abuse  besides;  but  we  are  told  that  to  her  "un- 
fading honor,"  the  powers  of  the  State  refused  to  sever 
this  living  body  from  this  putrid  carcass.  If  the  refusal 
had  been  to  permit  a  creditor  to  collect  a  sum  of  money 
equal  to  the  marriage  fee,  we  should  have  had  no  praise 
of  the  policy. 

Utah,  with  seven  causes  entitling  one  to  absolute  di- 
vorce, had,  until  recently  allowed  divorces  not  only  to 
residents  of  this  matrimonial  Tom  Tidlers  ground,  but  to 
any  who  should  wish  so  become  such.  While  this  invit- 
ing door  for  fraudulent  divorce  stood  open,  nothing  was 
easier  than  for  one  of  the  Don  Juans,  of  Kansas,  or  one  of  the 
lanky  Lotharios  of  Indiana  to  go  before  a  Notary  in  their 
state  and  swear  that  he  wished  to  become  a  resident  of 
the  Territory  of  Utah  but  was  prevented  from  carrying 
out  his  purpose,  proceeding  in  the  same  precious  docu- 
ment to  allege  one  or  more  of  the  peculiarly  accommo- 
dating reasons,  which,  in  that  reconstructed  Eden,  would 
entitle  him  to  divorce,  such  for  instance  as  the  fact  that 
' 'they  two  could  not  live  together  in  peace  and  union, 
and  that  their  welfare  required  a  separation."  These 
papers  would  be  duly  mailed  to  some  ''divorce  lawyer" 
with  probably  an  affidavit  from  some  "  man  of  straw  "  to 
substantiate  the  charge  and  in  due  time  he  could  receive 
by  mail  a  decree  releasing  him  from  the  bondage  which 
had  become  irksome — valid  certainly  in  Utah — possibly 
valid  perse  in  all  states  except  his  own — and  even  in  his 
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own  state  requiring  a  suit  at  the  instance  of  the  wronged 
wife  to  set  it  aside,  unless  it  were  Indiana,  where  an 
express  statute  gave  it  full  and  unqualified  validity ! 

Public  opinion  forced  Utah  to  a  residence  clause — 
public  opinion  presses  on  for  uniformity  of  laws — then 
and  only  then  will  the  maxims:  "Divorce  is  a  divorce 
everywhere"  and  a  "  marriage  valid  where  contracted  is 
valid  everywhere  "  begin  to  have  a  vital  force  and  mean- 
ing. 

In  Massachusetts  the  judiciary  has  decided  against 
the  ability  of  a  clergyman  to  marry  himself.  It  was  only 
after  such  a  ceremony  that  the  parties  were  informed  of 
its  invalidity.  In  England  there  is  a  humorous  story  of 
a  Bishop  replying  to  a  similar  inquiry  from  a  harebrained 
parson  by  the  simple  telegraphic  answer — "Can  you 
bury  yourself?  If  so,  yes."  In  New  York  it  has  been 
expressly  decided  by  the  highest  court  that  a  man  and  a 
woman,  without  going  before  a  magistrate  or  minister, 
without  the  presence  of  any  person  as  witness,  with  no 
previous  public  notice  given,  with  no  form  or  ceremony, 
civil  or  religious,  and  with  no  record  or  written  evidence 
of  the  act,  and  merely  by  word  may  contract  a  valid  mar- 
riage. 

In  a  recent  case  there  Judge  Pryor  seized  the  occa- 
sion to  say  some  pretty  severe  things.  Among  other 
things  he  said  that  the  common  law  marriage,  as  it  was 
generally  understood  and  practiced  by  people  who  after- 
ward appeared  in  court,  was  little  else  than  concubinage 
and  had  no  bona  fide  character  whatever. 

"The  situation  in  New  York  State,"  said  Judge 
Pryor,  in  further  exposition  of  his  views,  "  so  far  as  mar- 
riage is  concerned,  has  given  rise  to  a  long  list  of  abuses 
that  demand  serious  attention  and  possibly  call  for 
prompt  and  effective  remedy.    The  slightest  possible 
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proof,  or  what  may  eventually  turn  out  to  be  no  proof 
at  all,  often  suffice  to  give  a  woman,  or  perhaps  a  man, 
a  standing  in  court  on  which  to  prosecute  a  case  for 
whose  prosecution  they  never  should  have  had  any  op- 
portunity at  all.  Marriage  is  of  course  a  civil  contract, 
but  proof  of  such  contract  is  very  frequently  adduced  in 
legal  proceedings  that  in  the  case  of  an  ordinary  contract 
of  a  commercial  nature  would  have  no  weight  whatever. 
Time  and  again  such  women  sue  men  for  divorce.  This 
is  their  favorite  fashion  of  proceeding.  In  this  way  they 
get  the  matter  of  their  wifehood  conveniently  before  the 
courts  for  decision,  and  get  it  there  at  the  expense  of  the 
alleged  husband.  The  woman  alleges  that  she  is  mar- 
ried to  the  man  under  the  common  law,  he  having  agreed 
to  take  her  as  his  wife,  which  agreement,  followed  by 
cohabitation,  was  in  the  majority  of  cases  entirely  secret 
and  unacknowledged  and  unknown  to  the  family  or 
friends  of  the  man  or  acquaintances  of  either  party.  The 
man  denies  the  agreement  of  marriage,  sets  up  the  claim 
that  the  relation  which  subsisted  between  him  and  the 
woman  were  wholly  meretricious,  and  makes  what  other 
answer  he  is  able  to  under  the  circumstances.  The 
woman  demands  alimony  and  counsel  fee,  and  if  the 
man  is  a  rich  man,  which  is  usually  the  case,  her  request 
is  granted,  and  she  is  given  alimony  at  the  rate  of  $50  a 
week  or  more  and  a  counsel  fee  ranging  from  $500  to 
$2,000.  In  many  cases  this  is  the  first  and  final  chapter 
in  the  proceedings  for  a  divorce.  The  lawyer  has  se- 
cured a  large  fee,  the  woman  gets  alimony  to  the  extent 
of  $2,000,  or  more  between  the  time  when  the  alimony 
is  granted  and  the  time  when  the  case  comes  up  for  trial, 
and  this  is  all  that  either  the  woman  or  the  lawyer  ex- 
pected to  secure  from  the  proceedings." 

Let  us  proceed  further.    We  have  seen  that  in  Mas- 
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Bachusetts  a  couple  cannot  publicly  marry  themselves — 
however  honestly  they  act  or  intend;  while  a  secret  ex- 
pression of  present  intention  in  a  New  York  brothel  may 
saddle  some  gilded  fool  with  one  of  its  inmates  as  his 
lawful  spouse  for  life.  It  remains  for  us  to  proceed  to 
the  third  condition  and  instance  a  Territory  where  a  con- 
cubine, by  lapse  of  time,  can  become  a  wife  without 
ceremony,  consent,  or,  one  might  say,  right  or  reason. 
In  Arizona,  by  a  law  passed  February  28,  1887,  it  is 
declared  that  parties  who  have  lived  together  as  husband 
and  wife,  and  continue  to  do  so  for  a  year,  shall  be  con- 
sidered as  having  been  legally  married;  and  if  either  die 
within  the  year,  the  same  result  follows,  and  the  children 
are  declared  legitimate.  This  surely  is  the  strangest 
phase  of  this  complex  and  intricate  subject.  By  lapse  of 
time  concubinage  becomes  matrimony  and  the  union, 
meretricious  in  its  inception,  becomes  legal  at  last. 

It  rather  reduces  matrimony,  which  is  well  styled  by 
Westermarck  u  the  simplest  of  social  institutions,"  to 
the  level  of  the  old  French  proverb, 

"Boire,  manger,  et  coucher  ensemble, 
Cest,  marriage  ce  me  semble. " 

Thirteen  states  and  territories  only  have  thought  fit 
specifically  to  provide  that  marriage  contracted  beyond 
their  boundaries  should  be  valid  by  the  laws  of  the  place 
of  contract. 

In  Delaware  white  persons  married  to  negroes  or 
mulattoes,  in  any  of  the  twenty-three  states  where  such 
marriages  are  legal,  are  liable  to  be  convicted  of  a  misde- 
meanor and  fined  $100. 

Georgia  treats  all  its  citizens  marry  ing  outside  its 
borders  as  if  the  marriage  had  occurred  within  the  state. 

In  three  states  when  citizens  thereof  go  to  another 
state  to  get  married  with  intent  to  avoid  prohibitory 
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clauses  in  the  statute  governing  marriage,  and  intend  to 
return  to  such  state,  then  such  marriages  "are  void"  in 
one,  are  k' deemed  void"  in  another,  and  "are  void- 
able "  in  the  third. 

To  the  remaining  thirty-two  states  and  territories  the 
matter  seems  one  of  indifference. 

It  requires  more  than  the  average  man's  faith  to  be- 
lieve nowadays  in  the  Blackstonian  platitudes  of  days 
long,  long  ago,  that  "  When  people  understand  that  they 
must  live  together,  except  for  a  very  few  reasons  known 
to  the  law,  they  learn  to  soften  by  mutual  accommoda- 
tion that  yoke  which  they  know  they  cannot  shake  off; 
they  become  good  husbands  and  good  wives  from  the 
necessity  of  remaining  husbands  and  wives;  for  necessity 
is  a  powerful  master  in  teaching  the  duties  which  it  im- 
poses." 

Just  imagine  the  state  of  mind  of  a  man  or  woman 
whose  lot  it  has  been  to  wander  about  among  the  differ- 
ent states  of  the  Union,  and  who  has  been  sufficiently 
curious  to  try  to  ascertain  what  his  matrimonial  rights 
and  obligations  may  be  here,  there,  and  elsewhere. 
Quot  homines  tot  sententiae;  quot  civitates  tot  leges.  In 
no  two  states  or  territories  out  of  the  fifty  are  the  laws 
of  marriage  and  divorce  alike,  except  Alaska  and  Oregon, 
where  one  adopts  the  other's  laws.  It  would  be  impos- 
sible to  do  more  than  generally  illustrate  the  confusion 
which  exists.  A  volume  would  scarce  suffice  to  elucidate 
the  matter  in  detail. 

For  instance,  as  to  the  age  at  which  a  lawful  mar- 
riage can  be  celebrated;  In  one  state  the  old  English 
limits  of  fourteen  and  twelve  years  respectively  are  ad- 
hered to;  another  postulates  the  attainment  of  sixteen 
and  fourteen;  in  another  the  husband  must  be  at  least 
seventeen;  in  another  eighteen  and  the  wife  fifteen; 
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while  in  Washington  the  limits  are  at  twenty-one  and 
eighteen  respectively.  Sometimes  the  consent  of  par- 
ents is  required  with  something  more  or  less  approaching 
the  strictness  of  the  French  law. 

Again,  as  to  the  degrees  of  consanguinity  or  affinity 
which  may  amount  to  a  ban  of  marriage,  it  would  be 
tedious  to  specify  the  variety  of  opinion.  The  poor  de- 
ceased wife's  sister  is  everywhere  entitled  to  the  consola- 
tion of  marrying  her  brother  in-law,  if  she  can  get  him 
to  the  same  way  of  thinking  as  herself;  but  in  Arizona, 
Arkansas,  Colorado,  Dakota,  Illinois,  Kansas,  New 
Hampshire,  Washington  and  Wyoming,  first  cousins  may 
not  marry;  in  many  states  affinity  in  the  ascending  or 
descending  scales  only  prevents  the  alliance,  while  in 
Vermont  and  elsewhere  some  very  cautious  jurists  have 
thought  it  worth  while  to  solemnly  enact  that  a  man  shall 
not  marry  his  mother-in-law. 

Most  alarming  perplexities  might  arise  in  case  of  an 
amorous  attachment  between  persons  of  different  races. 
For  instance,  in  Nevada,  Arizona  and  several  states, 
marriage  with  a  full-blooded  Chinese  is  illegal;  in  Indi- 
ana the  disability  extends  to  one  who  is  one-eighth  black, 
while  in  Oregon's  strain  of  Chinese  extraction  to  the  ex- 
tent of  a  quarter  or  of  Indian  to  one-half,  is  sufficient  to 
avoid  the  marriage.  In  twenty-seven  states  negroes  are 
in  the  same  position  as  the  Chinese  in  Nevada,  but  here 
again  there  is  no  uniformity.  On  one  side  of  a  river  a 
man  may  marry  a  consort  as  black  as  he  can  find  one; 
on  the  other,  negro  blood,  even  to  the  extent  of  one- 
eighth,  suffices  to  prevent  the  legal  union.  Now,  as 
negroes  and  Chinese  are  not  wont  to  be  very  exact  in 
the  preparation  and  maintenance  of  their  pedigrees  and 
armorial  bearings,  as  the  very  existence  of  half-castes, 
quarter-castes,  octoroons,  and  other  combinations  only 
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expressible  in  vulgar  fractions  in  a  community  where 
marriages  between  black  and  white  are  unsanctioned, 
suggests  frequent  difficulties  in  the  way  of  tracing  pater- 
nal descents.  It  may  be  well  imagined  that  if  Cupid  is 
as  full  of  pranks  as  he  was  of  old,  he  may  easily  involve 
his  victims  in  inextricable  legal  toils.  And  especially  so 
when  we  add  that,  by  way  of  further  variety,  it  is  some- 
times a  penal  ofiense  to  marry  a  negro,  while  the  ques- 
tion as  to  the  legal  efficacy  of  the  contract,  when  entered 
into  in  defiance  of  the  penalty,  is  left  an  open  question. 

Perhaps,  moreover,  one  of  the  greatest  curiosities  of 
marital  law  is  that  which,  in  Pennsylvania  and  Tennes- 
see, provides  for  an  Enoch  Arden  case.  In  the  event  of 
the  disappearance  of  a  spouse  for  the  space  of  two  years, 
if  the  abandoned  consort  bona  fide  believes  in  the  death 
of  the  absent  one,  he  or  she  may  contract  a  valid  second 
marriage,  is  not  punishable  as  for  bigamy,  and  may  have 
legitimate  offspring.  So  far,  though  the  time  limit  is 
very  short,  one  might  recognize  a  beneficent  attempt  to 
meet  a  hard  case.  But  it  is  a  pity  that  when  Tennyson 
wrote  his  story  he  had  not  the  advantage  of  concluding  it 
in  the  way  which  the  laws  referred  to  would  warrant. 
They  go  on  to  say  that  in  case  of  a  second  mar- 
riage it  would  be  open  to  the  party  who  has  remained 
single  (and  presumably,  we  suppose,  faithful!)  to  reclaim 
his  (or  her)  former  consort,  or  at  his  (or  her)  option  to 
leave  her  (or  him)  to  the  enjoyment  of  her  (or  his)  sec- 
ond choice.  One  is  almost  tempted  to  write  a  soliloquy 
for  Enoch,  in  which  he  weighs  the  pros  and  cons  of  the 
matter.  His  wife's  and  Philip's  suspense  as  to  which 
way  the  decision  will  turn  would  be  a  fine  subject  for 
pen  or  pencil. 

In  Arkansas  if  a  husband  or  wife  of  the  "Bear 
State"  is  absent  from  the  other  for  five  years,  and  is  out 
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of  the  state  and  existence  unknown  to  the  other,  a  mar- 
riage after  the  expiration  of  five  years  is  declared  to  be 
as  valid  as  if  the  former  husband  or  wife  were  dead.  In 
Louisiana  it  takes  ten  years'  absence  and  a  judge's  leave 
to  make  the  second  marriage  valid. 

Supposing  a  woman  to  have  a  penchant  for  men,  with 
migratory  instincts  abnormally  developed,  it  is  obvious 
that  in  the  space  of  a  moderate  lifetime  she  might  well 
have  as  many  husbands  as  the  Samaritan  herself,  and  all 
of  them  lawful  in  the  bargain,  without  any  assistance 
from  death,  and  then  might  after  all  return  to  her  first 
choice.  The  family  relationships  arising  in  such  a  case 
would  give  fine  scope  for  the  ingenuity  of  the  end-man, 
conundrum-inventor,  of  negro  minstrelsy. 

Naturally  the  views  as  to  the  proper  mode  of  cele- 
brating marriage  are  just  as  various  as  those  respecting 
its  other  incidents.  One  witness  is  necessary  in  Dakota, 
one  in  New  York  unless  it  be  a  "common  law"  marriage, 
when  none  are  required.  Idaho,  Michigan,  Minnesota, 
Montana,  Nebraska,  Nevada,  Khode  Island,  Washing- 
ton, Wisconsin  and  Wyoming  require  two.  In  Louisiana 
three  witnesses  are  necessary.  In  Pennsylvania  an  old 
statute  ("  more  honored  in  the  breach  than  the  observ- 
ance") requires  the  presence  of  twelve  witnesses.  Thirty- 
five  states  and  territories,  like  Gallio,  "care  for  none  of 
these  things." 

Again,  most  states  provide  that  a  criminal  conviction 
for  offenses  more  or  less  serious  shall  constitute  a  ground 
for  a  dissolution  of  the  bond;  but  the  differences  in  detail 
are  very  great.  Some  require  the  infliction  of  a  life 
sentence,  others  draw  the  line  at  three  years,  others  at 
one  year;  in  Minnesota  it  seems  that  any  criminal  sen- 
tence involving  imprisonment  in  the  state  prison  will 
suffice.    Maine,  Michigan  and  Wisconsin  enjoy  a  very 
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economic  mode  of  procedure,  the  mere  fact  of  a  sentence 
to  life  imprisonment  in  the  state  prison  operating  ipso 
facto  as  a  sentence  of  divorce  without  ado.  Certain 
offenses  which  the  law  describes  as  to  "not  to  be  named 
among  Christians,"  and  which  are  therefore  presumably 
only  capable  of  being  discussed  by  lawyers,  are,  as  in 
England,  sufficient  to  found  a  decree. 

In  New  Hampshire,  Massachusetts,  Kentucky,  if 
either  party  joins  a  soi.disant  religious  sect  which  be- 
lieves marriage  unlawful — the  Shakers,  for  instance — the 
other  may  claim  divorce;  a  provision  which  one  would 
imagine  would  be  of  some  service  in  assisting  the  prose- 
lytism  of  the  sects  in  question. 

Maryland  permits  a  husband  to  divorce  his  wife  on 
the  discovery,  subsequent  to  marriage,  that  she  had  been 
guilty  of  fornication  before  marriage.  In  Alabama, 
Georgia,  Iowa,  Kansas,  Kentucky,  Mississippi,  Missouri, 
North  Carolina,  Tennessee,  Virginia,  West  Virginia  and 
Wyoming,  a  wife  discovered  to  have  been  enciente  at  the 
time  of  marriage  may  be  forthwith  put  away;  in  Virginia 
and  West  Virginia  her  conviction  of  previous  prostitu- 
tion, unknown  to  her  husband  at  the  time  of  marriage, 
renders  her  equally  liable  to  a  decree.  On  the  other 
hand,  West  Virginia  is  so  scrupulously  virtuous  that  even 
a  husband  is  not  safe  if  his  record  prior  to  marriage 
proves  to  have  been  licentious.  "  Quis  ergo  poterit  sal- 
vus  esse?" 

After  considering  all  these  paths  out  of  the  wood  of 
matrimony,  one  would  have  thought  that  the  married 
state  had  been  rendered  sufficiently  precarions,  but  the 
legislators  of  Washington  have  judged  otherwise.  In 
this  state  there  is  added  a  kind  of  "  omnibus  clause," 
empowering  a  judge  at  his  own  discretion  to  liberate  the 
parties  from  their  bargain,  for  <lany  cause  deemed  by 
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the  court  sufficient,  and  when  the  court  shall  be  satisfied 
that  the  parties  can  no  longer  live  together." 

Further  on  one  must  take  account  of  the  contrasted 
laws  as  to  the  effects  of  the  sentence  when  once  it  has 
with  or  without  difficulty  been  secured.  In  the  following 
ten  states  and  territories  marriage,  after  absolute  divorce, 
is  permitted  without  limitation:  Arizona,  Arkansas,  Cali- 
fornia, Connecticut,  Idaho,  Kentucky,  North  Carolina, 
Rhode  Island,  Illinois,  and  Texas.  In  nineteen  States 
certain  and  varying  restrictions  and  limitations  prevail. 
In  fifteen  States,  though  not  expressly  permitted,  a  second 
marriage  is  practically  allowed  by  the  remission  of  all 
penalties.  In  the  remaining  seven  no  statutory  provision 
is  found.  In  Delaware  and  Louisiana  a  divorced  person 
may  not  marry  his  or  her  paramour.  In  Georgia  the 
function  of  determining  the  effect  of  the  decree  rests  with 
the  jury. 

Behind  all  arises  the  moot  point  of  law  as  to  whether 
a  divorce  pronounced  in  one  state  for  some  given  cause 
should  or  should  not  be  recognized  as  valid  in  another 
state,  in  which  the  cause  in  question  would  be  insufficient 
for  such  a  decree.  The  case  of  Harvey  vs.  Sarnie  (8 
Appeal  Cases,  213)  has  quite  recently  answered  this 
question  affirmatively  as  regards  England.  The  laws  of 
Massachusetts,  Maine,  Indiana,  and  Delaware  are  to  the 
same  effect;  but  elsewhere  some  uncertainty  prevails, 
and,  as  in  Lolley's  case,  a  man  may  perhaps  some  day 
be  convicted  of  bigamy  on  one  slope  of  a  hill  after  having 
been  quite  legally  married  on  the  other,  or  a  son  may 
inherit  in  latitude  40°,  who  would  be  deemed  filius  nul- 
lius  in  latitude  39°  59\  It  is,  to  say  the  least,  awkward 
to  find  yourself  a  bachelor  on  one  side  of  a  road  and  a 
benedict  on  the  other;  your  children  legitimate  here, 
illegitimate  there;  and  this  may  the  more  easily  be  so, 
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inasmuch  as  marriage  legitimates  previously-born  issue 
in  nearly  every  state  in  the  Union,  while  in  England  (as 
apart  from  Scotland)  it  has  no  such  humane  effect.  But 
few,  however,  have  been  victimized  so  severely  by  the 
conflict  of  laws  as  was  this  Lolley  some  twenty  years  ago. 
This  unfortunate,  having  been  married  in  England,  so  far 
found  that  transaction  a  failure  as  to  find  himself  shortly 
afterwards  compelled  to  submit  to  a  decree  of  divorce 
absolutely  pronounced  in  Scotland  on  the  ground  of  his 
own  adultery.  Being  divorced,  and,  as  he  naturally 
thought,  free  to  marry  again  in  any  free  country,  he  did 
so  marry  in  England,  whereupon  a  prosecution  for  big- 
amy, and  what  was  worse,  conviction.  No  one  dare 
enter  on  the  task  of  working  out  the  possibilities  of  rela- 
tionship and  of  states  which  might  conceivably  result 
from  the  chaos  of  laws  of  which  I  have  tried  to  give  a 
rough  idea. 

There  is  a  line  irony  in  Saxe's  lines  on  this  subject 
which  one  may  be  pardoned  for  quoting  here: 
"Flesh  of  his  liesh  and  bone  of  his  bone 
Till  death  the  union  should  sever; 
For  these  are  the  words  employed,  of  course, 
Though  death  is  cheated  sometimes  by  divorce — 
A  fact  that  gives  an  equivocal  force 

To  that  beautiful  phrase  'for  ever'." 
Our  legislators  may  in  one  respect  take  a  hint  from 
the  laws  of  the  Cherokee  nation,  which,  when  providing 
formalities  for  the  intermarriage  of  white  men  with  Che- 
rokee, Delaware  or  Shawnee  women,  citizens  of  the 
United  States,  requires  the  would-be  squawman  to  make 
oath  before  and  satisfy  the  clerk  of  the  District  Court 
granting  the  marriage  license  that  he  has  not  a  wife  from 
whom  he  has  not  legally  been  divorced,  and  as  if  this  was 
not  enough,  to  present  to  the  said  clerk  a  certificate  of 
good  moral  character,  signed  by  at  least  ten  respectable 
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citizens  of  the  Cherokee  nation  who  are  Cherokee,  Dela- 
ware or  Shawnee  by  blood,  and  who  shall  have  been 
acquainted  with  him  at  least  six  months  immediately  pre- 
ceding; and  also  requiring  him  to  present  a  certificate  of 
good  moral  character,  signed  by  the  county  clerk  and 
sealed  with  the  seal  of  the  county  of  which  he  was  last  a 
voter. 

A  divorce  from  the  bonds  of  matrimony  may  be  ad- 
judged by  the  circuit  court  of  this  nation  on  action 
brought  in  the  district  where  the  parties  or  one  of  them 
reside. 

An  absolute  divorce  may  be  adjudged  for  either  of 
the  following  causes:  Adultery;  for  imprisonment  for 
three  years  or  more;  for  unlawful  desertion  and  neglect 
for  the  term  of  one  year  next  preceding  the  filing  of  the 
complaint;  for  extreme  cruelty,  whether  by  violence  or 
other  means;  and  for  habitual  drunkenness  for  one  year 
immediately  preceding  the  filing  of  the  complaint. 

The  court  in  granting  a  divorce  shall  in  all  cases 
where  there  are  minor  children  of  the  parties  divorced 
make  such  order  for  the  care,  custody  and  nurture  of 
such  children  as  it  shall  deem  proper  and  just. 

If  the  parties  who  have  been  divorced  shall  after- 
wards intermarry,  the  court,  upon  their  joint  application 
may  revoke  all  judgments  of  divorce,  alimony  and  sub- 
sistence which  will  not  affect  the  rights  of  third  persons. 

When  Empire  took  her  westward  course  she  certainly 
took,  if  one  may  judge  by  the  marriage  and  divorce  laws 
of  a  Cherokee  Nation,  a  considerable  amount  of  civiliza- 
tion and  its  attendant  customs  along  with  her  in  her 
train.  In  the  most  highly  civilized  country  of  the  world 
we  find  no  more  rigid,  and  at  the  same  time  righteously 
equitable,  code  of  laws  than  those  regulating  the  rites 
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and  ceremonies  of  the  "Cherokees,  Delawares  and 
Shawnees." 

To  summarize  the  matter — while  there  are  few  of  us 
in  these  dawning  days  of  the  twentieth  century  who  will 
go  as  far  as  Lord  Stowell  and  hope  for  social  benefits  in 
an  absolutely  indissoluable  marriage  contract,  dificult  in- 
deed would  it  be  to  find  a  single  social  reformer  of  emi- 
nence, a  solitary  jurist  of  note  who  is  not  absolutely 
agreed  as  to  the  glaring  injustice  wrought  by  the  diverse 
and  dubious  statutes  of  this  nation.  Well  indeed  did 
Balzac  cynically  say  that,  "No  navigator  has  yet  traced 
lines  of  latitude  and  longitude  on  the  conjugal  sea." 
And  the  fact  remains  that  our  marriage  and  divorce  laws, 
"smell  high  to  heaven"  in  their  glaring  evils  and  rank 
injustice.** 

There  is,  of  course,  excuse  and  reason  for  these  vary- 
ing laws  over  and  above  the  adage:  "So  many  men 
so  many  opinions."  To  be  humorous  for  a  moment  in 
the  face  of  so  grave  a  social  problem,  one  has  but  to  re- 
member that  even  Columbus,  our  first  discoverer,  had, 
to  use  the  statutory  language,  "wilfully,  abandoned  and 
deserted"  his  lawfull  wife  in  Portugal,  and  was  living  in 
adultery  with  Beatrice  Enriquez  y  Arana.  Possibly  that 
is  the  reason  why  the  taint  has  so  adhered  to  the  land 
and  that  so  many  are  blest, 

"With  one  wife  at  Natchez  under  the  hill, 
Another  at  home,  in  Pike." 

It  may  be  borne  in  mind,  however,  that  while  we 

have  been  accustomed  to  look  upon  the  United  States  as 

the  home  of  divorce  we  are  surprised  on  turning  to  the 

laws  and  statistics  of  other  countries  on  this  subject  that 

they  do  not  differ  materially  from  those  of  our  own.  The 

causes,  for  which  divorce  is  granted,  are  as  numerous  as 

with  us,  and  in  many  the  provisions  are  exceedingly  lib- 
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eral  and  far-reaching.  In  Austria,  "  unconquerable  aver- 
sion" is  sufficient,  though  divorce  is  limited  to  Protes- 
tants. Marriages  between  Catholics  are  declared  to  be 
indissoluable  except  by  death.  Divorce  was  established 
in  France  in  1792.  Under  the  Restoration  when  Roman 
Catholicism  was  once  more  proclaimed  the  religion  of  the 
State  divorce  was  abolished  in  1816;  but  was  re-estab- 
lished under  the  Republic  in  1884  for  all  causes  known 
to  our  laws,  and  various  kinds  of  lesser  misconduct. 

We  find  Japan  a  fifteenth  century  nation  with  a  nine- 
teenth century  government,  adds  kleptomania  and  jeal 
ously  to  other  causes  for  divorce. 

It  is  conceded  that,  if  it  were  practicable,  the  best 
way  to  obtain  uniformity  would  be  by  congressional  en- 
actment. Congress  has  legislated  upon  these  subjects 
where  it  has  the  power,  namely  in  the  district  of  Colum- 
bia. Inasmuch  as  Congress  represents  all  the  people  of 
the  United  States,  it  may  be  presumed  that  such  legisla- 
tion as  has  been  had  in  the  District  of  Columbia  on  these 
subjects  is  an  expression  of  what  would  have  been  done 
for  the  entire  country  had  Congress  had  the  power  to  en- 
act a  uniform  law,  for  the  conditions  are  substantially 
the  same  in  one  part  of  the  country  as  in  another,  and 
what  is  applicable  and  desirable  to  the  people  of  the  Dis- 
trict of  Columbia  is  equally  applicable  to  the  people  of 
other  parts  of  the  country.  Uniformity  would  perhaps 
be  more  readily  accomplished  if  it  were  recommended 
to  the  different  States  and  Territories  that  the  laws  of  the 
District  of  Columbia  on  this  subject,  Marriage,  and  Di- 
vorce, be  adopted.  Or  it  might  be  advisable  that  Con- 
gress be  appealed  to,  to  enact  Marriage  and  Divorce  laws 
for  the  district  of  Columbia  with  a  view  to  their  applica- 
bility to  the  whole  country  with  the  object  and  design 
that  such  laws  be  then  adopted  by  the  different  States 
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and  Territories,  with  slight  modifications  perhaps  to  con- 
form to  the  local  practice.  Congress  in  legislating  on 
the  subject  of  Marriage  and  Divorce  for  the  District  of 
Columbia  seems  to  have  adopted  a  code  which  is  perhaps 
the  best  average  of  the  legislation  on  the  subject  in  the 
difierent  states,  and  upon  which  they  could  more  nearly 
agree.    It  is  as  follows: 

MARRIAGE. 

Any  minister  of  the  gospel  residing  in  the  District  or 
elsewhere  in  the  United  States  or  Territories  is  authorized 
to  celebrate  marriage  in  the  District. 

The  license  is  issued  by  the  clerk  of  the  Supreme 
Court  of  the  District.  A  record  of  the  licenses  issued 
and  the  certificate  of  the  minister  performing  the  cere- 
mony is  kept  by  the  clerk. 

The  intermarriage  between  whites  and  blacks  is  pro- 
hibited. Marriage  between  persons  of  the  degrees  of 
kindred  and  affinity  nearer  than  first  cousins  are  pro- 
hibited. 

Any  male  under  the  age  of  twenty-one  years,  or  any 
female  under  the  age  of  sixteen  years,  shall  not  be  joined 
in  marriage  without  the  consent  of  the  parent  or  guardian 
of  such  person  personally  given  or  signified  under  the 
hand  and  seal  of  such  parent  or  guardian  and  attested  by 
two  witnesses. 

DIVORCE. 

The  mode  of  applying  for  a  divorce  is  by  petition, 
specifying  causes  with  certainty.  Summons  the  issues 
for  defendant  to  appear  and  answer.  If  writ  is  returned 
not  found,  and  if  by  affidavit  of  a  disinterested  witness  it 
appears  that  defendant  is  non-resident,  or  has  been  ab- 
sent from  the  District  for  six  months,  the  court  may 
authorize  notice  of  pending  of  petition  by  publication. 
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After  service  of  summons  or  publication  made  forty  days 
before  commencement  of  term,  if  defendant  fail  to  answer, 
or  does  not  deny  facts  charged  in  petition,  court  orders 
reference  to  take  proofs  of  material  facts,  but  never  to  a 
person  named  by  either  party.  Judgment  cannot  be  ren- 
dered on  default  nor  on  admissions  in  defendant's  an- 
swer. Facts  charged  in  petition  must  be  proved  by  other 
evidence.  Divorce  cannot  be  granted  for  cause  occuring 
out  of  the  District,  unless  applicant  shall  have  resided  in 
the  District  for  two  years  next  preceding  application. 
Divorce  from  bed  and  board  may  be  granted  for  cruelty 
of  treatment  endangering  life  or  health;  reasonable  appre- 
hension of  bodily  harm,  willful  desertion  and  abandon- 
ment by  party  complained  against  for  uninterrupted  space 
of  three  years.  Absolute  divorce  may  be  granted  for 
causes  just  stated;  and  in  cases  where  marriage  was  con- 
tracted while  either  party  had  a  former  husband  or  wife, 
living,  unless  former  marriage  shall  have  been  lawfully 
dissolved  and  no  restraint  shall  have  been  imposed  on 
party  contracting  second  marriage;  also  where  marriage 
was  contracted  during  lunacy  of  either  party,  or  either 
party  was  matrimonially  incapacitated  at  time  of  marri- 
age; and  for  adultery  during  marriage.  The  court  may 
award  alimony  to  wife  for  sustainance  during  pendency 
of  petition;  and  where  divorce  is  granted  may  award  her 
alimony,  reserve  to  her  right  of  dower,  and  award  her 
such  property  or  the  value  thereof  as  she  had  when  she 
was  married,  or  such  part  of  the  value  thereof  as  the 
court  may  deem  reasonable,  having  regard  to  circumstan- 
ces of  husband  at  time  of  divorce.  Maiden  name  or 
other  previous  name  may,  in  granting  divorce  from  bonds 
of  marriage,  be  restored  to  wife. 

In  the  interest  of  promoting  the  cause  of  uniformity 
laws,  in  the  United  States  including  those  of  Marriage 
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and  Divorce  the  American  Bar  Association  in  1890  re- 
commended the  passage  of  a  Statute  by  each  State  for  the 
appoinment  of  a  Board  of  Commissioners  to  examine  cer- 
tain subjects  upon  which  uniformity  was  desired.  The 
commissioners  of  the  several  States  to  meet  in  conference 
and  draft  uniform  bills  to  be  adopted  by  the  several 
States.  At  the  last  conference  of  such  commissioners  at 
Saratoga,  August,  1894,  twenty-two  States  were  repre- 
sented and  drafts  of  bills  on  certain  subjects  in  the  inter- 
est of  uniformity  adopted.  It  is  expected  that  during  the 
present  winter  the  States  which  have  not  up  to  the  pres- 
ent time  created  such  commissions  will  do  so,  and  that  at 
the  conference  next  August  all  the  States  will  be  repre- 
sented. 

The  questions  of  marriage  and  divorce  being  partly 
in  the  field  of  economics  have  to  do  with  the  general  wel- 
fare. It  can  hardly  be  claimed  that  society  is  benefitted 
by  forcing  two  people  to  live  together  in  the  same  house 
and  become  parents  of  children  when  they  have  for  each 
other  only  loathing  and  contempt,  and  is  it  desirable  to 
rear  children  in  such  an  atmosphere  i  The  unwilling  wife 
is  a  more  degraded  slave  than  ever  felt  the  lash.  And 
would  any  man  worthy  of  the  name  continue  to  hold  such 
relationship  by  force  ?  If  there  be  such,  is  the  state  de- 
sirous of  reproducing  his  kind? 

Divorce  is  more  important  to  woman  than  to  man. 
He  at  least  still  owns  his  own  body,  fle  cannot  be  made 
the  unwilling  father  of  timid,  desceased  or  brutalized 
children — he  is  not  a  financial  dependent.  No  one  is 
shocked  when  a  divorce  by  death  is  followed  by  the  mar- 
riage of  the  survivor;  why  should  death  be  prayed  for  as 
a  release,  why  should  not  the  law  give  release  % 

In  the  dawn  of  the  20th  century  we  are  confronted 
with  startling  divorce  statistics;  but  does  the  great  increase 
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in  the  number  of  divorces  argue  that  morality  is  on  the 
wane  or  does  it  prove  that  the  standard  of  civilization  has 
been  greatly  raised  ?  The  world  has  emerged  from  the 
dark  ages.  There  was  a  time  when  divorce  by  law  was 
unknown,  that  was  when  the  woman  was  the  slave  of  her 
husband,  considered  a  little  higher  than  his  pet  brutes  but 
vastly  lower  than  himself.  She  received  his  blows  and 
was  forced  to  endure  these  and  his  bestial  habits  in  meek- 
ness and  silence.  It  was  her  lot,  Man  was  master.  That 
time  has  long  since  past.  She  is  at  least  his  equal.  Di- 
vorce has  been  one  of  the  greatest  factors — if  not  the 
greatest—  to  bring  about  the  changed  condition.  He  must 
treat  ner  with  consideration,  kindness  and  respect,  if  not 
then  rightly  and  justly  she  is  freed  from  him.  True,  di- 
vorces are  too  frequent,  the  way  to  lessen  the  number  of 
them  is  to  attack  the  causes  that  produce  them.  One 
way — the  most  important  way — is  to  erect  higher  barriers 
around  the  married  state. 

With  a  fervent  hope  that  this  ''Legal  Tangle"  has 
interested  rather  than  bored  my  hearers,  I  am  content  to 
leave  it  with  a  query: 

"  What  do  you  think  of  divorce  ? 
And  the  marriage  bond  divine." 
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BRITISH  RULE  IN  CENTRAL  AMERICA. 


BY  IRA  D.  TBAVIS,  PH.  M. 


The  first  Englishmen  to  secure  a  foothold  in  Central 
America  were  the  freebooters  of  that  nationality.  They, 
together  with  the  lawless  elements  of  other  European 
countries,  infested  the  Caribbean  Sea  during  the  sixteenth 
and  seventeenth  centuries.  These  lawless  adventurers 
represented  nearly  all  nationalities,  but  by  far  the  most 
numerous  class  was  the  British*,  who  seem  to  have  been 
the  most  skillful  and  successful  in  the  work  of  blood  and 
plunder.  Usually  they  made  common  cause  against  the 
power  of  Spain.  In  times  of  war  they  were  looked  upon 
as  alliesf  by  the  different  powers  of  Europe,  and  in  times 
of  peace  they  met  with  no  obstacle  from  their  rulers  more 
formidable  than  a  formal  disavowal  of  their  piratical  acts. 
Indeed,  the  injuries  thus  inflicted  on  Spain  were  a  source 
of  ill-disguised  satisfaction  to  the  nations  jealous  of  the 
wealth  and  power  she  derived  from  her  extensive  posses- 
sions in  the  New  World:);.  Moreover,  her  entire  course 
of  action  concerning  her  newly  acquired  possessions 
tended  to  arouse  the  resentment  of  other  nations,  espe- 
cially maritime  powers.  In  harmony  with  the  universally 
accepted  theory  of  national  polity  of  the  time,  she  sought 

*  Gospel  in  Central  America  by  Frederick  Crowe,  pp.  182,  183. 

f  History  of  Central  America  by  H.  H.  Bancroft,  II,  454.  His- 
tory of  the  Buccaneers  of  America  by  Capt.  James  Burney,  p.  58. 

JBurney's  History  of  Buccaneers,  p.  60.  Bancroft's  History  of 
Central  America,  II,  454. 
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to  maintain  the  most  rigid  monopoly  of  the  resources  of 
her  American  possessions,  jealously  excluding  all  nations 
from  any  trade  or  intercourse  with  them*.  Under  such 
circumstances  it  was  inevitable  that  a  region  favored  with 
resources  far  beyond  those  of  the  Old  World  and  withal 
so  admirably  adapted  to  the  needs  of  successful  freeboot- 
ing  should  become  the  favorite  haunt  of  piratesf.  More- 
over the  spirit  of  chivalry  and  romantic  adventure  domi- 
nated the  public  mind  to  the  exclusion  of  the  less  exciting 
enterprises  of  business.  Such  was  the  condition  of  things 
when  the  other  maritime  powers  of  Europe  became  rivals 
of  Spain  in  the  JSew  World. 

Impelled  by  the  spirit  of  the  time  and  the  hope  of 
gain,  thousands  flocked  to  the  Indies  and  the  Spanish 
Main  in  quest  of  glory  and  wealth.  Having  reached  the 
scene  of  their  future  exploits,  they  chose  their  leaders 
and  established  themselves  in  places  which  could  be  easily 
defended.  Once  securely  located  in  positions  favorable 
to  the  prosecution  of  their  lawless  enterprises,  they 
pounced  upon  the  Spanish  galleons  or  organized  expedi- 
tions against  their  towns  and  settlements  on  the  conti- 
nent, as  occasion  might  dictate.  In  these  raids  they  were 
generally  supported  by  the  natives  and  runaway  slaves, 
who  furnished  them  guides  and  a  considerable  portion  of 
the  necessary  forces:):.  These  allies  readily  embraced  the 
opportunity  thus  afforded  of  avenging  the  cruelties  they 
had  suffered  at  the  hands  of  their  Spanish  oppressors,  and 
were,  in  turn,  rewarded  by  the  support  of  the  pirates 
against  their  enemies.    Many  of  the  permanent  stations 

*Cong.  Globe,  Vol.  34,  p.  76,  first  session  34th  Cong. 

f  Central  America  by  E.  G.  Squier,  pp.  631,  632.  Narrative  and 
Critical  History  of  America  by  Justin  Winsor,  Vol.  VIII,  p.  232-3. 

t  Narrative  of  a  Residence  on  the  Mosquito  Shore  by  Thomas 
Young,  p.  35. 
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of  the  buccaneers  were  on  the  mainland  and  within  the 
territory  held  by  tribes  friendly  to  them  and  bitterly 
hostile  to  Spain.  These  tribes  not  only  supplied  them 
with  food  and  other  necessaries,  but  formed  an  indis- 
pensable auxiliary  in  the  execution  of  their  bloody  work  by 
which  the  power  and  prestige  of  Spain  was  broken  and 
the  way  prepared  for  a  more  peaceable  and  humane 
development  of  this  country  blessed  with  unrivaled  nat- 
ural resources.  Among  the  most  notable  of  these  piratical 
stations  were  those  located  on  the  Eastern  coast  of  the 
present  states  of  Nicaragua  and  Honduras.  Of  these 
Bluefields*, — so  named  from  an  old  pirate  chief  who 
located  there  with  his  band, — and  Cape  Gracias  a  Dios 
are  of  especial  interest  in  this  connection.  Both  of  them 
lie  within  the  territory  of  the  Mosquito  Indians.  The 
intimate  and  friendly  relations  thus  established  between 
the  Indians  and  freebooters  endured  for  more  than  two 
centuries.  They  afforded  a  constant  source  of  annoyance 
to  Spain  and  her  Central  American  colonies  down  to  the 
beginning  of  the  present  century.  Moreover  the  connec- 
tion gave  rise  to  influences  which  have  been  of  very  great 
interest  both  politically  and  historically  from  the  middle 
of  the  seventeenth  century  down  to  the  present  time. 
These  intimate  relations  were  the  source  of  irritating  con- 
troversies between  England  and  Spain  and  on  several 
occasions  they  played  an  important  part  in  producing  war 
between  thenrf.  At  a  later  time  they  were  the  chief 
cause  of  most  of  the  bitter  feeling  and  disputes  between 
Great  Britain  and  the  states  of  Central  America,  and  are 
more  or  less  remotely  connected  with  the  recent  unfor- 


*Squier's  Central  America,  p.  632. 

fSquier's  Central  America,  p.  638.  Congressional  Globe,  Vol. 
34,  p.  76,  First  Session  of  34th  Congress. 
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tunate  relations  between  England  and  Nicaragua.  Finally 
they  have  been  an  important  element  in  a  series  of  inter- 
national complications  in  which  the  United  States  has 
been  deeply  interested  for  more  than  fifty  years,  of  which 
the  end  is  not  yet. 

Prior  to  the  conquest  of  Jamaica,  by  the  English,  in 
1655,  the  freebooters  had  carried  on  their  nefarious  busi- 
ness independently  of  any  government,  but  with  that 
conquest  a  new  era  of  buccaneering  was  inaugurated. 
From  that  time,  for  many  years,  the  government  of 
England  not  only  connived  at  the  lawless  attacks  upon 
Spanish  commerce  and  towns,  but  through  the  governors 
of  Jamaica  became  directly  responsible  for  much  of  the 
injury  done  to  Spanish  commerce  by  the  pirates.  Fre- 
quently the  governors  furnished  the  most  powerful  aid  to 
their  expeditions  and  shared  the  profits'*.  Spain  fre- 
quently complained  of  this,  but  to  little  purpose.  Occa- 
sionally the  complaints  against  some  one  governor  became 
too  vehement  to  be  disregarded.  Then  the  obnoxious 
governor  would  be  removed  to  some  other  position  of 
equal  profit  and  honorf.  On  some  occasions  the  governor 
thus  accused  would  be  rewarded  with  knighthood  upon 
his  return  to  England.  The  new  governors  sent  out  were 
generally  not  slow  to  profit  by  the  examples  of  their  pre- 
decessors. They  did  not  confine  their  efforts  to  the 
encouragement  of  attacks  upon  Spanish  commerce,  but 
lent  their  support  to  raids  for  the  sack  and  pillage  of 
towns  located  at  considerable  distances  from  the  coast. 
For  a  long  period  the  only  question  that  commanded 
much  attention  was  the  probability  of  success  or  failure 


*  Bancroft's  History  of  Central  America,  II,  p.  599.  Squier's 
Central  America,  p.  633. 

f  Squier's  Central  America,  p.  634. 
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from  the  standpoint  of  booty.  But  this  state  of  affairs 
after  lasting  many  years  began  to  pass  away  slowly  as 
the  wealth  of  Spain  gradually  failed  and  her  power 
decayed.  The  former  jealousy  of  her  became  less  intense, 
and  the  struggles  between  her  and  the  other  powers  of 
Europe  occurred  less  frequently.  With  the  departure  of 
such  feelings  came  a  better  condition  of  things.  Wars 
were  less  common,  and  though  they  were  by  no  means 
unknown,  yet  they  were  conducted  on  more  humane 
principles  and  the  rights  of  peaceful  commerce  received 
more  consideration  at  the  hands  of  the  belligerents*. 

Under  those  circumstances  it  was  no  longer  possible 
for  the  governors  of  Jamaica  to  openly  abet  the  piratical 
raids  of  these  outlaws.  Indeed,  it  became  necessary  for 
the  latter  to  change  their  occupation  so  far,  at  least,  as 
outward  appearances  were  concernedf.  But  it  must  not 
be  supposed  that  they  were  suddenly  transformed  from 
blood-thirsty  pirates  into  peaceable  and  law-abiding  per- 
sons intent  upon  securing  a  livelihood  by  honorable 
means.  On  the  contrary,  they  frequently  left  the  peaceful 
pursuits  of  the  trader  and  wood-cutter,  which  they  adopted 
on  the  decline  of  piracy,  to  indulge  in  the  excitement  of 
a  plundering  expedition^.  The  industrious  Spaniard  who 
had  collected  a  fine  stock  of  logwood,  or  other  valuables, 
often  found  himself  deprived  of  it  by  the  sudden  onset  of 
the  English  wood-cutters  from  some  of  the  settlements 
along  the  coast.  The  truth  is  that  these  settlers  passed 
through  various  stages  of  evolutionary  development,  from 
that  of  the  outlaw,  pure  and  simple,  to  that  of  the  more 
or  less  civilized  and  peaceable  frontiersman,  who  in  a 


*Winsor's  Narrative  and  Critical  History,  VIII,  p.  240. 

fSquier's  Central  America,  p.  576. 

X  Bancroft's  History  of  Central  America,  II,  p.  623. 
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rough,  crude  way  regarded  the  rights  of  others.  But  for 
many  years  the  pirate  was  but  half  buried  in  the  denizen 
of  the  woodcutting  settlement,  and  it  took  but  little  to 
call  forth  the  redhanded  outlaw  as  the  uneventful  routine 
of  a  life  of  toil  became  oppressively  monotonous.  Yet 
in  the  course  of  a  long  period  of  time  the  transformation 
became  comparatively  complete,  and  the  freebooter  gave 
place  to  the  more  quiet,  if  not  altogether  respectable  citi- 
zen, who  was  to  be  instrumental  in  introducing  a  better 
state  of  things  in  that  much  afflicted  region.  One  stage 
in  this  evolutionary  process  was  that  of  contraband  trade* 
within  the  dominion  of  Spain.  As  we  have  already  seen, 
the  policy  of  the  Spanish  Crown  was  to  establish  an 
exclusive  monopoly  of  trade  with  her  American  colonies. 
To  this  policy  she  adhered  with  more  or  less  consistency 
to  the  last.  Consequently  when  the  freebooter  undertook 
trade  or  any  similar  occupation  in  her  American  posses- 
sions, he  had  to  do  so  in  defiance  of  her  lawf.  Although 
he  could  do  this  successfully,  it  was  attended  with  so 
many  difficulties  and  dangers  that  he  wished  to  avoid  it 
when  possible.  Not  only  was  this  true  of  the  individual, 
but  the  same  may  be  said  of  the  Government  to  which  he 
owed  allegiance.  To  avoid  these  difficulties  as  far  as 
possible,  several  expedients  were  resorted  to,  especially 
by  the  British  Government. 

One  of  these  was  to  take  some  tribe,  within  the  Span- 
ish territory,  under  the  protection  of  Great  Britain.  In 
the  territory  of  the  tribe  thus  allied  to  England,  her  sub- 
jects could  continue  the  settlement  and  carry  on  an 
extensive  trade  in  the  name  of  the  chief  or  king  who  had 


*Cong.  Globe,  Vol.  34,  p.  76,  first  Sess.,  34th  Cong.  House  Ex. 
Doc.  No.  75,  p.  306,  first  Sess.,  31st  Congress. 

f  House  Ex.  Doc.  No.  75,  p.  306,  first  Sess.  31st  Congress. 
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availed  himself  of  the  protection  of  the  British  Crown. 
When  once  this  relation  was  established  there  was  no 
redress  for  Spain  but  by  force  of  arms.  To  this  means 
she  sometimes  resorted  when  she  had  failed  to  secure  an 
acknowledgment  of  her  claims  through  diplomatic  remon- 
strance. Such  was  the  course  pursued  in  the  case  of  the 
Mosquito  Indians,  that  has  attracted  so  much  attention  in 
our  country  during  the  last  half  century.  Soon  after  the 
conquest  of  Jamaica  the  king  of  the  Mosquitos  was  in- 
duced to  place  himself  under  the  protection  of  the  British 
Crown.*  He  acknowledged  the  suzerainty  of  Great 
Britain,  and  was  commissioned  kingf  by  the  governor  of 
Jamaica.  British  officers  were  sent  to  Bluefields,  the 
capital  of  the  Mosquito  Coast,  to  look  after  the  interests 
of  the  British  and  give  counsel  to  the  Indian  Govern- 
ment, or,  in  other  words,  to  rule,  in  the  name  of  the 
Mosquito  king,  for  the  benefit  of  England.  By  this  means 
the  influence  of  England  was  greatly  extended  in  this 
region.  A  thriving  trade  was  carried  on  with  the  interior. 
The  capture  of  natives  for  the  Jamaica  market  and  the 
return  of  fugitive  slaves  was  the  most  important  business 
of  the  Mosquitos  and  a  large  portion  of  the  whites.  Thus 
a  state  of  ill-feeling  was  fostered  between  the  Spanish 
and  native  tribes  of  the  interior  on  the  one  hand  and  the 
English  settlers  and  the  Mosquitos  on  the  other. 

Spain  remonstrated  vigorously  against  this  procedure, 
but  to  little  purpose^.  England  sometimes  promised  to 
remedy  the  evils  complained  of,  but  under  one  pretext  or 
another  managed  to  postpone  the  fulfillment  of  her  prom- 
ise.   More  frequently  she  denied  the  right  of  Spain  to 


*  House  Ex.  Doc.  No1  45,  p.  308,  1st  Session,  31st  Congress. 

f  Senate  Ex.  Doc.  No.  190,  1st  Session,  47th  Congress. 

X  International  Law  Digest  by  Francis  Wharton,  Vol.  Ill,  p.  24. 
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any  dominion  on  the  coast  on  the  ground  that  the  Mos- 
quitos  constituted  an  independent  nation  which  had  never 
been  subject  to  the  Crown  of  Spain*.  But  Spain  always 
insisted  that  the  Mosquito  Coast  was  a  part  of  her  lawful 
possessions  within  Central  America.  Thus  the  dispute 
continued  until  it  constituted  one  of  the  causes  of  war 
between  England  and  Spain  about  the  middle  of  the 
eighteenth  centuryf.  By  the  terms  of  the  treaty  of 
it  was  stipulated  that  Great  Britain  should  withdraw  her 
settlements  from  the  Mosquito  Coast,  demolish  her  forti- 
fications and  abandon  her  protectorate  over  it.  Yet,  not- 
withstanding this  solemn  treaty  engagement,  England 
found  means  of  evading  the  execution  of  it,  and  her  rela- 
tions with  the  Indians  remained  practically  unchanged 
for  many  years.  This  violation  of  her  treaty  obligations 
was  an  important  element  in  inducing  Spain  to  take  up 
arms  against  England  during  the  American  Revolution. 
The  Mosquito  question  was  made  the  subject  of  treaty 
stipulations  in  the  Convention  of  1783§,  in  which  the 
provisions  of  1763  were  renewed  and  enlarged  so  as  to 
make  the  requirements  still  more  stringent  than  formerly. 
But  even  this  was  evaded  through  the  instrumentality  of 
a  "prudential  interpretation  "  [  of  it,  to  use  the  words  of 
Fox. 

This  course  of  conduct  on  the  part  of  England  gave 
rise  to  fresh  complications  which  were  settled  by  a  sup- 
plementary treaty  in  1786,  in  which  Eagland  was  placed 

*  Senate  Ex.  Doc.  No.  27,  p.  73,  second  Session,  32d  Cong.  House 
Ex.  Doc.  No.  75,  p.  388,  first  Session,  31st  Cong, 
f  The  Seven  Years'  War. 

JArt.  XVII.,  Definitive  Treaty  of  Peace,  signed  at  Paris,  Feb. 
18,  1763. 

§  Definitive  Treaty  of  Peace,  signed  at  Versailles  Sept.  3,  1783. 
|  House  Ex.  Doc,  Vol.  I,  pt.  I,  p.  58,  first  Session  of  34th  Con- 
gress. 
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under  the  strongest  obligations  to  abandon  all  of  the 
territory  of  Central  America  and  the  "  islands  adjacent 
thereto  without  exception,"  save  a  small  tract  of  country 
in  the  northern  part  of  what  is  now  British  Honduras,  in 
which  her  subjects  were  to  be  entitled  to  cut  logwood  and 
mahogany.  But  even  there  they  were .  forbidden  to 
establish  any  plantations,  or  do  anything  derogatory  to 
the  sovereign  rights  of  Spain.  This  provision  of  the 
treaty  was  reluctantly  carried  out  by  Great  Britain  so  far 
as  the  settlement  and  fortifications  were  concerned.  Yet, 
notwithstanding  the  formal  withdrawal  from  the  Mosquito 
Coast,  she  continued  to  maintain  very  intimate  relations* 
with  the  Indians,  much  to  the  detriment  of  Spanish  inter- 
ests in  that  section  of  the  country.  This  Spain  was 
powerless  to  prevent,  owing  to  the  part  she  bore  in  the 
French  Kevolution  and  the  Napoleonic  warsf  during  the 
next  quarter  of  a  century.  The  opportunity  thus  afforded 
by  the  distracted  state  of  Spain  was  eagerly  seized  by 
Great  Britain  for  the  further  extension  of  her  influence 
in  that  quarter  of  the  globe.  Moreover  the  decade  fol- 
lowing the  close  of  the  Napoleonic  wars  was  even  more 
favorable  to  the  acquisition  of  territorial  possessions  at 
the  expense  of  the  Spanish  Crown.  Her  revolted  colonies 
occupied  her  attention  to  the  exclusion  of  other  and  less 
important  matters,  so  the  encroachments  of  Great  Britain 
went  steadily  on,  without  serious  resistance,  to  the  close 
of  the  first  quarter  of  the  present  century.  By  this  time 
the  British  had  secured  a  firmer,  though  less  conspicuous 
foothold  upon  Central  America  than  ever  before. 

Such  was  the  condition  of  things  at  the  time  the  Cen- 


*  House  Ex.  Doc.  No.  75,  p.  307,  first  Session  31st  Cong.  Crowe's 
Gospel  in  Central  America,  p.  207. 

f  Congressional  Globe,  Vol.  26,  p.  247,  second  Session,  32d  Cong. 
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tral  American  states  secured  their  independence  and  set 
up  a  republican  government  for  themselves.  During  the 
existence  of  that  republic  English  interference  was  less 
active  and  influential  in  the  affairs  of  that  country  than  it 
was  during  the  Spanish  rule.  But  with  the  dissolution  of 
the  republic  a  new  series  of  encroachments  was  inaugu- 
rated which  were  even  more  arrogant  and  oflensive  than 
those  of  any  former  period.  No  doubt  that  was  in  a  large 
part  due  to  the  distracted  and  divided  condition  of  the 
states  themselves,  which  were  then,  as  they  have  since 
continued  to  be,  the  victims  of  revolutionary  and  factional 
strife.  But  a  more  important  factor  in  causing  this 
renewed  and  intensified  application  of  the  old  policy  is  to 
be  found  in  the  bitter  jealousy  England  entertained  toward 
the  United  States,*  on  account  of  her  growing  power  and 
influence.  She  feared  that  the  United  States  was  seeking 
territorial  dominion  in  that  quarter,  which  would  be 
destructive  of  English  political  interests  not  only  in  Cen- 
tral America,  but  on  the  Pacific  coast  as  well.  That  such 
fears  were  entertained  by  the  English  is  plainly  shown 
by  the  whole  course  of  British  diplomacy  in  Central 
America,  and  is  corroborated-^  by  the  assertions  of  her 
statesmen.  That  it  was  a  fundamental  principle  of  the 
English  foreign  policy  of  the  time,  to  check  the  expan- 
sion of  the  American  political  and  commercial  systems  is 
plainly  shown  by  the  course  pursued  during  the  decade 
embracing  the  period  of  the  Mexican  war.  No  sooner 
had  it  become  evident  that  the  Mexican  war  could  only 
result  in  the  acquisition  of  large  tracts  of  land  by  the 


*  Hansard's  Parliamentary  Debates,  Vol.  142,  p.  1511;  Vol.  140, 
p.  468.  Cong.  Globe  Appendix,  second  Sess.,  32d  Cong.,  Vol.  27,  pp. 
91  and  92.    Sen.  Ex.  Doc.  No.  27,  p.  21,  second  Sess.,  32d  Cong, 

f  Hansard's  Parliamentary  Debates,  Vol.  140,  p.  468. 
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United  States,  than  the  British  government  set  up  various 
claims  to  portions  of  Central  America,  and  seized  others 
for  the  alleged  purpose  of  enforcing  the  payment  of  debts 
due  her  subjects*.  Some  of  those  claims  were  justified 
on  the  ground  of  former  seizures  made  by  British  officials 
whose  acts  had  been  formerly  disallowed  by  the  Crown. 

The  significant  fact  in  all  these  proceedings  is  that 
the  claims  and  seizures  of  the  British  gave  them  control 
of  practically  all  the  eastern  coast  of  the  Central  Ameri- 
can isthmus,  and  the  most  important  portions  of  the 
western  coast  as  well.  Her  protectorate  of  the  Mosquito 
Coast  was  openly  proclaimed,  and  the  port  of  San  Juan 
de  Nicaragua  (Greytown)  was  seized  by  force  only  six 
days  after  the  signing  of  the  preliminary  articles  of  peace 
between  the  United  States  and  Mexico,  in  184r8f.  This 
high-handed  act  was  justified  on  the  ground  that  the  port 
and  river  of  San  Juan  were  within  the  territory  of  the 
Mosquitos,  over  which  the  Republic  of  Nicaragua  had  no 
right  to  exercise  any  dominion:}:.  By  the  seizure  of  the 
port  of  San  Juan  and  the  extension  of  the  Mosquito  pro- 
tectorate England  gained  dominion  over  nearly  one-third 
of  the  territory  of  Central  America§,  and  full  control  of 
the  route  for  inter-oceanic  communication  by  the  way  of 
the  San  Juan  River  and  Lake  Nicaragua].  Thus  she 
became  master  of  the  only  route  considered  feasible  for 
a  ship  canal  between  the  two  oceans.  But  not  content 
with  that,  the  following  year  she  seized  0Tiger  Island, 

♦Cong.  Record,  Vol.  22,  p.  2971.  Cong.  Globe  Appendix,  first 
Session,  34th  Cong.,  p.  303. 

fCong.  Globe  Appendix,  first  Sess.,  34th  Cong.,  p.  306.  Cong. 
Record,  Vol.  22,  p.  2971. 

%  House  Ex.  Doc.  No.  75,  first  Sess.,  31st  Cong.,  pp.  305  and  306. 

§  House  Ex.  Doc.  No.  75,  p.  93,  first  Sess.,  31st  Cong. 

1  Cong.  Globe,  first  Sess.,  34th  Cong.,  p.  1422. 
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which  commanded  the  entrance  to  the  Gulf  of  Fonseca, 
thereby  securing  control  of  the  most  important  ports,  on 
the  Pacific  coast,  belonging  to  three  of  the  states*.  Thus 
she  was  in  a  position  to  dictate  terms  not  only  to  Central 
America,  but  to  any  power  which  should  attempt  the 
construction  of  any  inter-oceanic  communication  by  way 
of  the  Isthmus.  This  state  of  affairs  was  reached  almost 
simultaneously  with  the  territorial  expansion  of  the  United 
States,  which  for  the  first  time  gave  her  a  vital  interest 
in  any  means  of  inter-oceanic  communication  through 
Central  America.  It  is  very  difficult  to  over-estimate  the 
importance  attached,  at  that  time,  to  a  more  direct  means 
of  communication  between  the  Eastern  and  Western  por- 
tions of  the  country  than  by  way  of  Cape  Horn.  The 
generally  accepted  opinion  was  that  our  ability  to  maintain 
the  integrity  of  our  national  domain  and  secure  the  legit- 
imate advantages  of  our  newly  acquired  possessions 
depended  upon  water  communication  across  the  Isthmusf. 
That  such  should  have  been  the  common  belief  of  the 
people  of  that  generation  may  seem  strange  to  us  in  these 
days  of  trans-continental  railroads  and  telegraph  lines. 
But  we  must  remember  that  to  the  people  of  that  period 
it  was  a  grave  question  whether  a  railroad  could  be  con- 
structed across  the  Rocky  Mountains  and  the  barren 
plains  lying  between  the  mountains  and  the  Mississippi 
River.  Moreover  the  construction  was  by  no  means  the 
only  difficulty  in  the  way  of  railroad  communication. 
Many  believed  that,  if  it  were  possible  to  build  it,  a  rail- 
road could  not  be  successfully  operated  over  such  a  vast, 
barren   tract — "  The  Great  American   Desert" — lying 


*  House  Ex.  Doc.  No.  75,  p.  219,  first  Sess.,  31st  Cong.  Senate 
Ex.  Doc.  No.  43,  p.  3,  second  Sess.,  31st  Cong. 

fCong.  Globe  Appendix,  p.  438,  first  Sess.,  34th  Cong. 
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beyond  the  Mississippi  River.*  However  absurd  such  a 
notion  seems  when  viewed  in  the  light  of  present  achieve- 
ments, it  should  be  remembered  that  it  was  very  real  to 
the  minds  of  the  American  people  in  the  latter  part  of 
the  fifth  decade  of  the  present  century.  So  real,  in  fact, 
was  this  great  barrier  to  direct  communication  across  our 
western  country,  that  Congress  as  late  as  1853  appropri- 
ated money  for  the  purchase  of  camels  to  be  used  by  the 
army,  as  a  means  of  transportation  across  this  desert 
region,  f 

In  view  of  the  then  existing  circumstances  it  is  not 
strange  that  the  United  States  government  early  turned 
its  attention  to  securing  the  construction  of  a  ship-canal 
across  the  Isthmus  as  the  only  means  of  maintaining  the 
national  unity  and  promoting  its  commercial  welfare. 
Not  only  did  the  government  take  a  deep  interest  in  the 
matter,  but  also  the  American  people.  As  early  as  1849 
the  American  Charge  d'  Affaires  of  Central  America, 
acting  upon  the  well-known  wishes  of  the  people  at  large, 
but  contrary  to  the  instructions  of  the  United  States  gov- 
ernment, negotiated  a  treaty  securing  to  the  United  States 
and  her  citizens  the  exclusive  right  to  construct  and  con- 
trol any  means  of  transportation,  from  ocean  to  ocean, 
by  way  of  Nicaragua,  if  Notwithstanding  the  favorable 
character  of  the  concessions,  the  treaty  was  not  acceptable 
to  our  government,  owing  to  the  onerous  duties  im- 
posed upon  the  United  States,  the  most  important  of 
which  was  the  maintenance  of  the  sovereignty  of  Ni- 
caragua and  the  defense  of  her  territory  in  case  of  attack.  § 
Owing  to  these  unfortunate  provisions  the  treaty  was 

*  North  American  Review,  Vol.  82,  p.  235. 
fSen.  Ex.  Doc.  No.  62,  p.  1,  Vol.  8,  third  Sess.,  34th  Cong, 
X Senate  Ex.  Doc.  No.  194,  p.  41,  first  Sess.,  47th  Cong. 
§  American  Diplomacy  by  Freeman  Snow,  p.  330. 
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never  submitted  to  the  Senate  for  ratification.  The  nego- 
tiator, Mr.  Hise,  was  recalled  and  his  successor,  Mr. 
Squier,  acting  under  instructions  from  the  State  depart- 
ment, negotiated  a  new  treaty.  This  treaty  secured  all 
the  substantial  advantages  of  the  former  without  its  objec- 
tionable features.  Under  it  the  United  States  undertook 
to  guarantee  the  neutrality  of  the  canal  or  other  means  of 
transportation,  while  the  exclusive  right  of  construction 
and  operation  was  granted  to  its  citizens.* 

But  the  carrying  out  of  this  treaty  was  sure  to  bring 
the  government  into  collision  with  Great  Britain  so  long 
as  the  existing  relations  continued  between  her  and  the 
Central  American  States.  If  peaceable  relations  were  to 
be  maintained  between  England  and  the  United  States, 
the  former  must  be  induced  to  withdraw  from  the  Mos- 
quito Coast,  or  the  latter  must  relinquish  the  construction 
of  the  canal  under  the  provisions  of  the  above  mentioned 
treaty.  But  the  attempt  to  induce  Great  Britain  to 
renounce  her  protectorate  of  the  Mosquitos  and  acknowl- 
edge the  sovereignty  of  Nicaragua  revealed  her  unalter- 
able determination  to  retain  her  hold  upon  that  region. f 
The  other  alternative  could  not  be  entertained  for  a 
moment  by  the  United  States,  since  it  involved  either 
British  control  of  the  canal,  or  the  abandonment  of  the 
enterprise.  Either  of  these  would  be  destructive  to 
American  interest  and  humiliating,  beyond  endurance,  to 
the  national  honor. 

Although  declining  to  withdraw  her  claims  upon  the 
Mosquito  Coast,  England  signified  her  willingness  to  have 

*This  treaty  was  never  ratified  in  consequence  of  the  negotiation 
of  the  Clayton-Bulwer  treaty. 

f-House  Ex.  Doc.  No.  75,  p.  235,  first  Sess.,  31st  Cong.  Whar- 
ton's Digest  of  Inter.  Law,  Vol.  II,  p.  184. 
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the  canal  constructed  on  terms  equally  favorable  to  the 
commerce  of  all  nations.*  In  order  to  avoid  the  diffi- 
culty, already  mentioned,  and  at  the  same  time  accom- 
plish the  work  so  vitally  connected  with  our  national 
prosperity,  the  United  States  Government  determined  to 
avail  itself  of  the  only  opportunity  of  securing,  by  peace- 
able means,  the  construction.  The  importance  attached 
to  trans-isthmian  communication  rendered  inevitable  a 
conflict  between  Great  Britain  in  case  the  matter  could 
not  be  adjusted  by  diplomacy. f  There  was  also  a  feeling 
of  bitter  hostility  against  England,  among  the  people  at 
large,  on  account  of  her  arrogant  encroachments  in  Cen- 
tral America,  which  were  popularly  attributed  to  her 
intense  jealousy  of  American  commercial  and  political 
influence  on  this  side  of  the  Atlantic.  In  fact,  so  strong 
was  the  feeling  against  England,  at  that  time,  that  a  war 
with  her  would  have  been  very  popular.  But  the  gov- 
ernment was  very  anxious  to  avoid  a  contest  of  that 
character  if  it  could  be  prevented  without  national  dis- 
honor.;): Accordingly  in  the  face  of  these  difficulties  the 
administration  of  President  Taylor  determined  to  open 
negotiations  with  the  British  Government  looking  to  the 
construction  of  a  commercial  highway  across  the  Isthmus 
of  Central  America,  under  the  joint  guarantee  of  Eng- 
land and  the  United  States.  §  This  method  of  procedure 
having  been  determined  upon,  the  American  minister  at 
London  was  instructed  to  invite  the  British  Government 
to  join  with  the  United  States  in  guaranteeing  the  neu- 


*  Cong.  Globe  Appendix,  Vol.  4,  p.  76,  1st  Sess.  of  34th  Cong. 
Senate  Ex.  Doc.  No.  27,  2nd  Sess.  32nd  Cong. 

f  House  Report,  Vol.  4,  p.  2,  No.  1121.  SenateEx.  Doc.  No.  27. 
p.  13,  2nd  Sess.,  32nd  Cong. 

%  Senate  Ex.  Doc.  No.  27,  pp.  31  and  34,  2d  Sess.  32d  Cong. 

§  House  Reports,  Vol.  4,  No.  1121. 
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trality  of  any  means  of  transportation  that  might  be 
constructed  across  the  Isthmus.  To  this  proposition 
Great  Britain  readily  consented  and  appointed  a  minister 
to  proceed  to  the  United  States  and  conduct  the  negotia- 
tions for  her  on  the  proposed  basis.  The  result  of  these 
negotiations  was  the  Clayton-Bulwer  treaty,  signed  April 
19,  1850,  and  ratified  July  4th  of  the  same  year.*  The 
most  important  provisions  of  the  treaty  are  found  in 
Article  I,  in  which  it  is  declared  that  t(  Neither  the  one 
nor  the  other  will  ever  obtain  or  maintain  for  itself  any 
exclusive  control  over  the  said  ship  canal,  agreeing  that 
neither  will  ever  erect  or  maintain  any  fortifications  com- 
manding the  same  or  in  the  vicinity  thereof,  or  occupy, 
or  fortify,  or  colonize,  or  assume  or  exercise  any  domin- 
ion over  Nicaragua,  Costa  Rica,  the  Mosquito  Coast,  or 
any  part  of  Central  America;  nor  will  either  make  use 
of  any  protection  which  either  affords  or  may  afford  *  *  * 
for  the  purpose  of  erecting  or  maintaining  any  such 
fortifications,  or  of  occupying  or  fortifying  or  colonizing 
Nicaragua,  Costa  Rica,  the  Mosquito  Coast,  or  any  por- 
tion of  Central  America." 

Hardly  had  the  ratifications  been  exchanged  when  a 
difference  of  opinion  arose  as  to  the  construction  of  the 
above  mentioned  article,  and  as  time  passed  it  became 
evident  that  it  would  be  impossible  for  the  two  countries 
to  agree  as  to  its  true  meaning,  since  their  interpretations 
were  diametrically  opposed.  One  of  the  disputed  ques- 
tions which  arose  was  that  relating  to  the  Mosquito  pro- 
tectorate. The  United  States  held  that  England  must, 
according  to  the  terms  of  the  treaty,  abandon  it  abso- 
lutely. England,  on  the  other  hand,  claimed  that  she 
was  not  bound  to  change  her  relations  with  the  Mosqui- 

*U.  S.  Statutes  at  Large,  Vol.  9,  p.  995. 
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tos  in  the  least,  since  the  treaty  was  merely  "  prospective 
in  effect,"  and  left  her  all  the  possessions  she  had  at  the 
time  the  treaty  was  negotiated.  Holding  to  that  inter- 
pretation she  refused  to  abandon  the  protectorate.  The 
United  States  as  stoutly  maintained  her  position,  and 
insisted  that  according  to  the  letter  and  spirit  of  the 
treaty  Great  Britain  should  relinquish  the  protectorate 
and  withdraw  from  all  parts  of  Central  America.  Thus 
a  spirited  controversy  was  kept  up,  almost  without  inter- 
ruption, for  the  next  ten  years.  During  that  period 
various  expedients  were  proposed,  in  turn,  by  the  con- 
tracting parties  for  the  adjustment  of  the  difficulty.  But 
these  proposals  were  either  rejected  or  failed  of  their 
purpose  when  adopted.  Both  arbitration  and  abrogation 
by  mutual  consent,  were  offered  and  declined  by  each  in 
turn.*  The  final  effort  at  direct  settlement  was  made  in 
1 856,  when  direct  negotiations  were  undertaken,  in  the  hope 
of  reaching  a  satisfactory  adjustment  of  the  controversy 
by  embodying  in  a  supplementary  convention  provisions, 
concerning  disputed  points  of  the  Clayton-Bulwer  treaty, 
acceptable  to  both  parties.  The  attempt  resulted  in  what 
is  known  as  the  Dallas-Clarendon  treaty,  signed  at  Lon- 
don October  17,  1856.  This  the  Senate  ratified  with 
numerous  amendments  which  were  accepted  by  the  Brit- 
ish Government  with  a  single  exception,  on  which  all 
attempts  to  reach  an  agreement  proved  futile,  and  the 
exchange  of  ratifications  failed  in  1857.  The  relations 
of  the  two  powers  were  thus  left  in  a  more  critical  con- 
dition than  ever  before. 

All  methods  of  direct  adjustment  having  been  ex- 
hausted, the  British  ministry  decided  to  resort  to  the 


*  British  Blue  Book  on  Central  American  Affairs  for  18G0,  pp, 
83,  85,  86,  87,  and  96. 
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expedient  of  indirect  adjustment.  The  plan  adopted  was 
to  negotiate  a  series  of  treaties  with  the  Central  Amer- 
ican States  themselves,  which  were  affected  by  the  dis- 
puted construction  of  the  Clayton-Bulwer  treaty.  By 
this  means  it  was  proposed  to  settle  in  detail  what  they 
had  failed  to  adjust  by  a  single  act.  Moreover  it  was 
the  purpose  of  the  British  Government  to  frame  these 
treaties  in  such  a  way  as  to  accord  with  the  general  tenor 
of  the  American  interpretation  of  the  Clayton-Bulwer 
treaty.*  To  that  end  a  special  envoy  was  to  be  appointed 
to  Central  America  for  the  purpose  of  conducting  the 
negotiations.  The  plan  of  the  British  government  was 
communicated  to  the  government  at  Washington  and 
received  its  approval.  Accordingly,  in  October,  1857, 
Sir  W.  G.  Ouseley  was  appointed  to  represent  the  British 
government  in  the  negotiations  in  Central  America.  His 
instructions  directed  him  to  proceed  to  Washington  and 
confer  freely  with  the  United  States  government  in 
regard  to  the  disputed  questions,  and  endeavor  to  ascer- 
tain its  views  concerning  Central  American  difficulties. 
After  spending  considerable  time  at  Washington  f  he 
proceeded  to  Central  America,  where,  in  the  course  of 
the  next  three  years,  a  series  of  treaties  were  negotiated, 
by  him  and  his  successor,  which  were  finally  accepted  by 
the  United  States  as  a  satisfactory  disposition  of  the  con- 
troverted points.:):  Future  developments,  however,  would 
seem  to  indicate  that  the  acceptance  of  those  treaties  as 
satisfactory  was  based  on  an  incomplete  knowledge  of 
their  real  significance.  § 


*  British  Blue  Book  on  Central  American  Affairs  for  18G0,  p.  145. 
f  British  Blue  Book  on  Central  American  Affairs  for  18G0,  p.  151. 
X  Buchanan's  Annual  Message,  Dec.  3rd,  1860. 
§  Wharton's  Digest  of  International  Law,  Vol.  II,  p.  241. 
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Among  the  most  important  of  those  conventions  was 
that  of  Managua,  signed  Jan.  28,  1860,  for  the  purpose 
of  disposing  of  the  Mosquito  Question  in  a  satisfactory 
manner.  It  provided  for  the  acknowledgment  of  Nica- 
raguan  sovereignty  over  all  that  portion  of  the  Mosquito 
territory  lying  within  her  boundaries,  but  set  apart  for 
the  Indians  a  portion  of  that  country  as  a  reservation. 
Within  the  reservation  they  were  to  have  the  right  of 
governing  themselves  according  to  their  tribal  customs, 
but  subject  to  the  sovereignty  of  Nicaragua.  They  were 
debarred  from  ever  alienating  their  reservation  to  any 
foreign  power,  but  could,  whenever  they  desired,  seek 
incorporation  in  Nicaragua  upon  equal  footing  with  other 
citizens.  On  the  other  hand,  the  Republic  was  to  pay 
them  (5,000  per  annum,  for  ten  years,  in  consideration 
of  the  surrender  of  Greytown  and  large  tracts  of  territory 
they  had  claimed.  The  Mosquitos  were  permitted  to 
retain  their  flag,  but  must  acknowledge  the  sovereignty 
of  the  Republic.  A  commissioner  was  authorized  to  visit 
the  reservation  for  the  purpose  of  protecting  the  sovereign 
rights  of  the  Republic.  Great  Britain  engaged  formally 
to  withdraw  her  protectorate  within  three  months  after 
the  acceptance  of  the  treaty.  Yet  from  the  very  nature 
of  the  case  it  was  difficult,  if  not  impossible,  for  her  to 
do  so  without  loss  of  honor.*  For  years  she  had  main- 
tained relations  of  the  most  intimate  character  with  the 
Mosquitos  under  the  guise  of  a  protectorate.  During  that 
time  she  had  assumed  the  role  of  defender  against  the 
pretensions  of  Spain  and  later  of  the  Central  American 
States.  As  a  consequence  of  the  relations  she  had  sus- 
tained to  them,  many  of  her  citizens  had  settled  there 
and  become  possessed  of  vested  interests,  which  could 


*Cong.  Globe  Appendix,  p.  25G,  third  Sess.,  32d  Cong. 
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not  be  surrendered  without  heavy  loss.  Moreover,  so  far 
were  the  Indians  from  possessing  any  adequate  govern- 
ment that,  as  Lord  John  Russell  said  of  them,  ''They 
simply  furnished  a  name  under  which  foreigners  set  up  a 
government  of  their  own  according  to  the  usages  of  civ- 
ilized nations,  and  by  means  of  which  they  carried  on  a 
prosperous  business.*  Under  such  circumstances  it  is 
not  strange  that  the  British  protectorate,  though  formally 
abandoned,  was  in  reality  maintained  in  all  its  former 
vigor.  England,  being  a  party  to  the  treaty,  had  the 
right  to  insist  upon  its  fulfillment  by  Nicaragua,  and  was 
not  slow  to  take  advantage  of  the  inevitable  controversies 
which  arose  between  the  Mosquitos  and  Nicaraguans  con- 
cerning their  respective  rights.  The  occasions  for  inter- 
ference became  more  and  more  frequent  as  time  passed. 

The  government  of  the  Reserve,  having  fallen  under 
the  complete  control  of  the  foreign  elements,  gradually 
came  to  be  conducted  in  accordance  with  civilized  cus- 
toms, f  At  the  same  time  it  was  managed  in  the  interests 
of  the  commercial  and  business  portions  of  the  commun- 
ity, to  the  neglect  of  the  natives.  A  government  of  that 
character,  possessing  the  support  of  the  British  nation, 
and  having  but  little  respect  for  such  a  power  as  Nica- 
ragua, was  not  slow  to  set  up  claims  incompatible  with  the 
interests  and  self-respect  of  that  Republic.  Especially 
was  that  apt  to  be  the  case  when  such  encroachments 
redounded  to  the  business  and  commercial  interests  of  the 
community  and  were  warmly  supported  by  England. 
When  Nicaragua  protested  against  these  violations  of 


*  House  Ex.  Doc,  Vol.  I,  Pt.  T,  p.  58,  first  Sess.,  34th  Congress. 
Sen.  Ex.  Doc.  No.  20,  p.  127,  third  Sess.,  53d  Cong. 

fSen.  Ex.  Doc.  No.  20,  p.  142,  third  Sess.,  53d  Cong.  Sen.  Ex. 
Doc.  No.  20,  p.  127,  third  Sess.,  53d  Cong. 
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her  sovereign  rights  by  the  Mosquito  government,  the 
cause  of  the  latter  was  usually  espoused  by  England. 
This  condition  of  things  gave  rise  to  many  disputes 
between  the  two  powers,  which  gradually  came  to  assume 
a  more  serious  character.  Finally,  in  1880,  the  British 
government  induced  Nicaragua  to  submit  the  questions 
in  dispute  to  the  arbitration  of  the  Emperor  of  Austria.* 
This  was  done  without  the  knowledge  or  consent  of  the 
United  States  government,  which  claimed  the  right  to  a 
voice  in  any  adjustment  of  such  a  controversy  on  the 
ground  that  it  might  easily  result  in  the  practical  trans- 
ference of  the  sovereignty  of  the  Mosquito  territory  from 
Nicaragua  to  Great  Britain.  Such  a  transfer  of  dominion 
would  not  only  be  incompatible  with  the  Monroe  Doctrine 
and  our  national  interests,  but  a  direct  violation  of  the 
Clayton-Bulwer  treaty.  Consequently,  when  the  fact  of 
submission  was  learned,  the  United  States  refused  to  be 
bound  by  it.  As  a  matter  of  fact,  the  decision  was  most 
unfortunate  for  Nicaragua,  since  it  denied  her  the  right 
of  full  sovereignty  over  the  Mosquito  reservation  and 
confirmed  and  emphasized  the  right  of  Great  Britain  to 
interfere  in  behalf  of  her  former  allies.  The  foreigners 
were  not  slow  to  take  advantage  of  this  circumstance  to 
promote  their  own  interests,  which  resulted  in  making  the 
Reservation  more  obnoxious  to  Nicaragua  than  ever 
before.  Indeed,  it  was  little  short  of  a  formal  renewal 
of  the  English  protectorate,  which  was  exercised  with 
renewed  vigor.  The  natural  consequence  of  this  was  to 
give  rise  to  new  complications  more  annoying  than  the 
preceding.  The  Mosquito  government  at  once  began 
fresh  encroachments  upon  the  rights  of  Nicaragua,  while 


*Sen.  Ex.  Doc.  No.  20,  p.  95,  third  Sess.,  53d  Cong.    Sen.  Ex. 
Doc.  No.  20,  p.  76,  third  Sess.,  53d  Cong. 
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at  the  same  time  it  ignored  the  interests  of  the  Indians. 
In  pursuance  of  this  course  they  relied  upon  the  support 
of  Great  Britain,  and  soon  came  to  assume  a  position  of 
practical  independence  of  Nicaragua. *  At  the  same  time 
it  is  to  be  remembered  that  the  government  was  largely 
in  the  hands  of  the  business  and  commercial  elements  of 
the  Reservation,  which  conducted  it  wholly  for  their 
special  benefit.  Under  the  fostering  care  of  such  a  rule 
it  is  not  strange  that  the  business  of  the  colony  rapidly 
increased.  Large  amounts  of  American  and  British  cap- 
ital sought  investment  there,  and  a  thriving  commerce 
sprang  up  between  the  Mosquito  Coast  and  foreign 
nations, — but  chiefly  with  the  United  States,  f 

Thus  the  so-called  Mosquito  rule  continued  for  a  con- 
siderable period  to  be  conducive  to  the  commercial  pros- 
perity of  the  settlement,  but  it  gradually  passed  into  the 
hands  of  a  few  irresponsible  men  who  managed  the  affairs 
of  the  Reserve  in  their  own  interests,  to  the  exclusion  of 
all  others.  They  not  only  kept  the  principal  positions 
in  their  own  hands,  but  also  filled  the  minor  offices  with 
persons  of  their  own  choosing.  This  course  soon  pro- 
duced the  alienation  of  the  respectable  portions  of  the 
foreign  element,  and  placed  them  on  the  side  of  the 
natives  in  opposition  to  the  existing  rule.  Thus  the  way 
was  prepared  for  a  4 ' conservative  revolution."  In  spite 
of  these  unfavorable  conditions  the  district  under  foreign 
rule  continued  to  enjoy  a  degree  of  freedom  and  prosper- 
ity unknown  to  other  parts  of  Nicaragua,  if  not  of  Central 
America.^:  In  fact  so  great  was  the  contrast  between  it 
and  other  parts  of  the  country,  that  it  aroused  both  the 


*Sen.  Ex.  Doc.  No.  20,  p.  14,  third  Sess.,  53d  Cong, 
f  Sen.  Ex.  Doc.  No.  20,  p.  87,  third  Sess.,  53d  Cong. 
J  Sen.  Ex.  Doc.  No.  20,  p.  70,  third  Sess.,  53d  Cong. 
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people  and  the  government  of  the  republic  to  the  keenest 
jealousy.  While  such  a  state  of  things  continued,  Nica- 
ragua was  sure  to  be  on  the  alert  for  an  opportunity  to 
extend  her  authority  over  the  Mosquito  district  and  bring 
it  completely  under  her  rule.  To  that  end  she  was  im- 
pelled by  avarice,  as  well  as  national  pride.  The  revenue 
of  this  thriving  settlement  would  be  most  acceptable  to 
her  depleted  treasury,  while  the  complete  incorporation 
of  the  territory  would  gratify  a  long  cherished  ambition. 
With  this  object  in  view,  the  President  of  Nicaragua 
appointed  General  Lacayo  commissioner  to  the  Mosquito 
Reservation  in  November,  1893.*  Such  appointment  was 
in  accord  with  the  treaty  of  1860.  General  Lacayo  was 
instructed  to  assert  the  sovereignty  of  Nicaragua  over 
this  territory,  and  also  to  take  such  steps  as  would  bring 
about  its  complete  incorporation  into  Nicaragua.  More- 
over, he  was  to  extend  the  laws  and  language  of  the 
Republic  over  the  Mosquito  territory.  If  possible  this 
was  to  be  accomplished  by  diplomatic  methods.  On  his 
arrival  at  the  Reserve,  General  Lacayo  immediately 
opened  negotiations  with  the  chief  and  his  officials  with 
a  view  to  securing  their  adhesion  to  the  cause  of  Nica- 
ragua. All  his  efforts  in  that  direction  proved  unavail- 
ing^ nothwithstanding  the  fact  that  the  Indians  were 
considerably  dissatisfied  with  the  government  carried  on 
in  their  name,  but  from  which  they  were  practically  ex- 
cluded. 

Soon  after  this,  viz :  in  December,  1893,  war  broke 
out  between  Nicaragua  and  Honduras,  and  the  following 
month  the  troops  of  the  latter  invaded  the  territory  of 


*Sen.  Ex.  Doc.  No.  20,  p.  13,  third  Sess.,  53d  Cong. 
fSen.  Ex.  Doc.  No.  20,  p.  84,  third  Sess.,  53d  Cong. 
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Nicaragua  and  occupied  Cape  Gracias  a  Dios,*  lying 
about  sixty  miles  north  of  the  Reservation,  on  the  Carib- 
bean Sea.  Nicaragua,  professing  fear  of  an  invasion  of 
the  Reserve  for  the  purpose  of  conquest,  seized  upon  this 
as  a  pretext  for  the  occupation  of  Bluefields,  the  capital 
of  that  district.  The  town  was  occupied  on  the  night  of 
February  11,  1894,  by  a  body  of  Nicaraguan  troops.  + 
On  the  following  day  the  Mosquito  flag  was  hauled  down 
and  the  local  officials  displaced  by  those  of  the  Nicara- 
guan  commissioner.  To  complete  the  work  and  make 
Nicaraguan  rule  secure,  the  town  was  declared  in  a  state 
of  siege.  A  few  days  later  martial  law  was  declared  to 
the  whole  of  the  Mosquito  Reservation.  Military  gov- 
ernors with  extraordinary  powers  were  placed  over  every 
town  and  hamlet  throughout  the  reserve.  New  taxes 
and  commercial  restrictions  were  imposed.:);  The  whole 
government  was  conducted  by  decree  of  the  com- 
mander. 

Clarence,  the  chief  of  the  Indians,  protested  against 
these  proceedings  as  an  invasion  of  his  rights  and  de- 
manded the  withdrawal  of  the  troops.  §  On  a  former 
occasion,  when  soldiers  were  temporarily  landed  there 
while  en  route  for  the  seat  of  war,  he  had  made  a  similar 
demand,  and  at  the  same  time  intimated  that  unless  his 
demand  was  complied  with  he  would  appeal  to  the  British 
government.  Whether  or  not  his  threat  was  carried  out 
is  uncertain.  However  that  may  be,  it  was  not  long 
after  the  formal  occupation  of  Bluefields  before  the 
British  Consul  entered  a  vigorous  protest  against  the 


*Sen.  Ex.  Doc.  No.  20,  p.  2,  third  Sess.,  53d  Cong, 
f  Sen.  Ex.  Doc.  No.  20,  p.  53,  third  Sess.,  53d  Cong. 
tSen.  Ex.  Doc.  No.  20,  p.  85,  third  Sess.,  53d  Cong. 
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Nicaraguan  occupation  of  the  Reservation.*  He  not 
only  denied  the  right  of  the  Republic  to  exercise  any 
jurisdiction  within  the  Indian  reserve,  or  to  interfere  in 
any  way  with  its  internal  affairs,  but  he  also  demanded 
the  restoration  of  the  Mosquito  flag  and  the  status  quo, 
pending  such  arrangements  as  might  be  made  by  the  high 
contracting  parties  of  1860.  At  the  same  time  ships  of 
war  were  dispatched  to  the  scene  of  turmoil  by  the  gov- 
ernments of  Great  Britain  and  the  United  States  in 
response  to  the  urgent  appeals  of  the  foreign  residents 
there  for  the  protection  of  life  and  property.  Among 
the  ships  ordered  there  for  that  purpose  was  the  ill-fated 
Kearsarge  of  the  United  States  Navy.  British  ships  of 
war  soon  made  their  appearance  on  the  coast,  and  late  in 
February,  1894,  landed  a  force  which  compelled  the 
restoration  of  the  Mosquito  flag  and  the  raising  of  martial 
law.f  An  arrangement  was  also  entered  into  by  the 
British  officers  and  Nicaraguan  authorities,  by  which  all 
the  troops  of  the  latter  were  to  be  withdrawn  from  the 
town  of  Bluefields,  except  a  detachment  sufficient  for 
police  duty. 

Not  long  after  this  an  agreement  was  made  between 
the  British  consular  and  naval  officers  and  the  Commis- 
sioner of  Nicaragua  for  the  establishment  of  a  provisional 
government  pending  the  settlement  of  the  difficulties  by 
the  signatory  powers.:};  Americans  were  invited  to  par- 
ticipate in  this  movement,  but  refused,  notwithstanding 
the  urgent  solicitations  of  the  British  officers  who  threat- 
ened, as  a  last  resort,  to  withdraw  their  forces  and  leave 
the  Americans  unprotected,  if  they  persisted  in  their 


*Sen.  Ex.  Doc.  No.  20,  p.  14,  third  Sess.,  53d  Cong. 
fSen.  Ex.  Doc.  No.  20,  p.  53,  third  Sess.,  53d  Cong. 
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refusal  to  co-operate  in  the  undertaking.  But  all  such 
efforts  finally  failed,  the  United  States  officers  having 
warned  the  Americans  against  participation  in  any  enter- 
prise which  might  be  construed  as  derogatory  to  the 
sovereign  rights  of  Nicaragua.  No  sooner  did  the  United 
States  government  learn  of  this  proposal  to  set  up  a  pro- 
visional government  by  the  joint  action  of  the  British 
and  Nicaraguan  officials,  than  it  entered  a  very  vigorous 
protest  against  any  such  action  on  the  ground  of  its  being  a 
violation  of  the  sovereign  rights  of  Nicaragua,  as  well  as 
contrary  to  the  stipulations  of  the  treaty  of  Managua.* 
The  firm  stand  thus  taken  by  our  government  against  such 
foreign  intervention  was  the  chief  cause  of  its  failure. 
Shortly  after  this  the  British  marines  were  withdrawn 
and  the  Reservation  was  left  in  the  hands  of  the  Nica- 
raguan authorities.  But  owing  to  the  arbitrary  character 
of  the  rule  it  soon  became  very  unpopular  with  the  peo- 
ple generally. f  This  dissatisfaction  steadily  increased  as 
the  days  passed  and  found  expression  in  various  ways. 
Finally,  in  the  latter  part  of  March,  1894,  a  formal  ex- 
pression of  dissatisfaction  was  given  by  means  of  a  mass- 
meeting  at  which  all  nationalities  were  well  represented. 
The  avowed  purpose  of  the  meeting  was  to  secure  the 
restoration  of  the  so-called  Mosquito  rule,  and  resolutions 
were  passed  requesting  Chief  Clarence  to  resume  the 
government  of  the  Reservation.  While  the  resolutions 
expressed  the  almost  universal  wish  of  the  people,  they 
failed  to  obtain  the  sanction  of  either  the  American  or 
British  governments,  both  of  which  had  warned  their 
subjects  against  any  course  in  opposition  to  the  ruling 
authorities  there.-    Yet,  notwithstanding  this  disavowal, 

*Sen.  Ex.  Doc.  No.  20,  pp.  2  and  136,  third  Sess.,  53d  Cong. 
fSen.  Ex.  Doc.  No.  20,  p.  136,  third  Sess.,  53d  Cong. 
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things  continued  in  a  critical  condition.  This  was  due  to 
the  hostility  of  the  populace  to  the  government*  and  the 
intense  suspicion  the  authorities  entertained  toward  the  for- 
eigners who  resided  there.  The  weight  of  this  suspicion 
fell  upon  the  Americans,  who  constituted  the  intelligent 
and  enterprising  portion  of  the  community. f  This  state 
of  affairs  continued  until  early  in  the  month  of  July,  when 
matters  came  to  a  crisis  at  Bluefields. 

On  July  5th  a  dispute  arose  between  some  policemen  J 
and  a  government  official  concerning  the  pay  of  the 
former,  which  speedily  took  the  form  of  an  altercation 
in  which  physical  force  was  used.§  The  military  were 
called  upon  to  aid  the  officials  and  succeeded  in  dispers- 
ing the  crowd  that  had  collected  at  the  scene  of  disturb- 
ance. But  the  turmoil  continued  till  after  nightfall,  when 
the  populace  armed  and  began  an  attack  upon  the  gov- 
ernment house,  in  which  the  officials  and  soldiers  were 
quartered,  whom  they  closely  besieged  during  the  night. 
On  the  following  day  Chief  Clarence  issued  a  bulletin 
announcing  that  he  had  resumed  his  rightful  authority, 
and  calling  upon  all  persons  to  recognize  him  ruler  in  the 
reserve.  ||  He  immediately  proceeded  to  the  formation  of 
a  government  and  made  some  effort  to  restore  order.  A 
Council  of  State  was  appointed  by  him,  consisting  of  two 
American  and  twelve  British  subjects,  some  of  whom 
were  mulattoes  from  Jamaica.  An  American  was  ap- 
pointed chief  of  police.  On  the  evening  of  July  6th,  an 
attack**  was  made  upon  the  national  troops  at  the  Bluff, 


*Sen.  Ex.  Doc.  No.  20,  p.  147,  third  Seas.,  53d  Cong. 
fSen.  Ex.  Doc.  No.  20,  p.  71,  third  Sees.,  53d  Cong. 
j:Sen.  Ex.  Doc.  No.  20,  p.  133,  third  Sess.,  53d  Cong. 
§Sen.  Ex.  Doc.  No.  20,  p.  117,  third  Bess.,  53d  Cong. 
||  Sen.  Ex.  Doc.  No.  20,  p.  118,  third  Sess.,  53d  Cong. 
**Sen.  Ex.  Doc.  No.  20,  p.  140,  third  Sess.,  53d  Cong. 
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about  five  miles  distant  from  the  town,  where  the  soldiers 
were  stationed  when  withdrawn  from  the  town  in  the 
month  of  March  previous.  The  soldiers  located  there 
were  surprised  by  the  attack.  Two  of  their  number  were 
killed  and  several  wounded,  while  a  considerable  quantity 
of  arms  fell  into  the  hands  of  the  assailants.  In  the  midst 
of  these  troubles  Captain  O'Neil,  of  the  United  States 
Navy,  on  the  request  of  the  Nicaraguan  Commissioner 
landed  a  force  of  marines  for  the  protection  of  life  and 
property.*  Captain  O'Neil  immediately  set  about  the 
task  of  preventing  further  bloodshed.  He  freely  offered 
his  services  in  order  to  bring  about  an  understanding 
between  the  Commissioner  and  the  populace.  It  is  due 
chiefly  to  his  efforts  that  an  amicable  conclusion  was 
finally  reached.  The  Commissioner  consented  to  with- 
draw the  troops  and  surrender  the  right  of  ruling  the 
Reservation,  f  Thus  further  bloodshed  was  prevented 
for  the  time,  and  the  Mosquitos  were  left  masters  of  the 
situation.  Yet  it  was  apparent  to  the  more  intelligent  of 
their  own  number  that  they  could  not  hope  to  hold  out 
against  the  force  that  the  government  of  the  Republic 
was  sure  to  send  against  them,  unless  they  could  get 
assistance  from  other  sources.  Indeed,  there  is  good 
reason  to  believe  that  the  revolt  of  July  5th  and  6th 
would  never  have  been  undertaken,  had  they  not  expected 
Great  Britain  to  come  to  their  assistance.  J  But  in  that 
they  were  destined  to  disappointment.  Not  only  did  the 
British  government  fail  to  come  to  their  support,  but  the 
foreign  residents  of  the  reserve,  save  the  Jamaica  negroes, 
refused  to  have  anything  to  do  with  the  attack  upon  the 


♦Sen.  Ex.  Doc.  No.  20,  p.  144,  third  Sess.,  53d  Cong. 
fSen.  Ex.  Doc.  No.  20,  p.  141,  third  Sess.,  53d  Cong. 
JSen.  Ex.  Doc.  No.  20,  p.  164,  third  Sess.,  53d  Cong. 
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lawful  authorities.  Yet  in  the  face  of  the  most  positive 
evidence  that  the  white  foreigners  took  no  part  in  the 
revolt,  the  Americans  were  accused  by  the  government 
officials  of  Nicaragua  of  stirring  up  the  troubles.*  This 
accusation  on  the  part  of  Nicaragua  had  much  to  do  with 
bringing  about  the  conditions  which  led  to  the  subsequent 
controversies  between  the  United  States  and  Nicaragua, 
which  will  be  referred  to  later. 

The  open  revolt  against  the  sovereign  authority  of 
Nicaragua  aroused  the  most  intense  excitement  through- 
out the  Republic.  Nor  was  the  determination  to  put 
down  all  opposition  to  her  authority  less  manifest,  f  It 
was  fully  resolved  to  secure  the  complete  incorporation 
of  the  Reserve  by  force  of  arms,  if  necessary.  To  that 
end  a  large  force  was  raised  and  sent  to  reoccupy  the 
town  of  Bluefields.  About  the  middle  of  August  the 
occupation  was  completed  without  resistance.  Chief 
Clarence  and  a  large  number  of  the  negroes  fled  to 
Jamaica  upon  the  approach  of  the  national  forces. 

No  sooner  had  the  town  been  fully  occupied  by  the 
military  than  the  government  of  the  State  set  about  mak- 
ing an  example  of  those  who  had  taken  any  part  in  the 
government  after  the  July  revolt.:):  For  that  purpose 
movements  were  immediately  inaugurated  to  bring  them 
into  custody.  The  weight  of  the  blow  fell  on  those  who 
had  been  members  of  the  provisional  council  appointed 
by  Chief  Clarence  when  he  resumed  his  rule  in  July.  The 
method  adopted  for  bringing  them  into  custody  was  much 
more  effective  than  honorable.  A  messenger  was  sent 
out  to  invite  them  to  meet  the  Commissioner  at  his  office 


*Sen.  Ex.  Doc.  No.  20,  pp.  124  and  168,  third  8ess.,  53d  Cong. 
fSen.  Ex.  Doc.  No.  20,  pp.  124  and  134,  third  Sess.,  53d  Cong. 
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at  a  certain  hour,  which  they  readily  consented  to  do,  not 
suspecting  that  they  were  to  be  made  the  victims  of  mis- 
placed confidence.*  But  no  sooner  had  they  reached  the 
appointed  place  than  they  were  undeceived,  for  instead 
of  finding  the  Commissioner  there,  as  they  had  reason  to 
expect,  they  found  themselves  confronted  by  a  file  of  sol- 
diers, whose  commanding  officer  informed  them  that  they 
were  prisoners.  Against  such  perfidious  action  they  pro- 
tested and  demanded  to  know  the  charges  on  which  they 
were  detained,  but  this  was  denied  them.  Nor  were  they 
more  successful  in  their  efforts  to  get  a  few  hours  respite 
in  which  to  arrange  their  business  matters  and  consult 
with  their  friends,  f  Not  only  were  such  privileges 
refused  them,  but  also  an  opportunity  to  make  any  prep 
arations  for  personal  comfort  during  the  journey  to  the 
Capital,  which  they  were  informed  must  be  begun  at 
once.  A  few  hours  later  they  were  started  on  the  twelve 
days'  journey  to  Managua.  During  that  time  the  pris- 
oners were  treated  with  disrespect  and  subjected  to 
unnecessary  discomforts.  On  arriving  at  Greytown, 
while  en  route  for  the  Capital,  they  appealed  to  the  dip- 
lomatic and  consular  officers  of  their  respective  govern- 
ments to  intervene  in  their  behalf  and  secure  their  release 
or  an  impartial  trial.  This  appeal  met  with  a  ready 
response  from  these  officers,  but  their  efforts  in  behalf  of 
the  prisoners  were  unavailing,  and  they  were  obliged  to 
continue  their  journey  to  the  Capital.  When  they  reached 
that  place  renewed  attempts  were  made  by  the  American 
and  British  Ministers  to  obtain  their  release  or  a  fair 
trial,  but  to  no  purpose.  Without  even  the  form  of  a 
trial,  they  were  banished  from  the  country.  %   These  arbi- 

*Sen.  Ex.  Doc.  No.  20,  p.  180,  third  Sess.,  53d  Cons. 
fSen.  Ex.  Doc.  No.  20,  p.  180,  third  Sess.,  53d  Cong. 
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trary  acts  were  not  only  contrary  to  the  principles  of 
International  Law,  but  a  direct  violation  of  the  treaty  of 
1867  between  the  United  States  and  Nicaragua.  The 
company  thus  banished  consisted  of  two  Americans  and 
several  Englishmen.  Among  the  latter  was  Mr.  E.  D. 
Hatch,*  the  British  proconsul  at  Bluefields,  whose  arbi- 
trary arrest  and  banishment  is  the  chief  cause  of  the 
recent  unfortunate  relations  between  Great  Britain  and 
Nicaragua.  Both  the  United  States  and  Great  Britain  at 
once  entered  vigorous  protests  against  the  high-handed 
course  of  Nicaragua  and  demanded  reparation.  But  the 
reluctance  of  Nicaragua  to  comply  with  their  requests 
was  so  great  that  the  decree  of  banishment  was  not  raised 
from  the  Americans  until  three  or  four  months  later,  f 
But  in  regard  to  the  British  subjects  generally,  the  com- 
pliance was  even  more  tardy,  and  in  the  case  of  proconsul 
Hatch  it  amounted  to  a  positive  refusal  to  restore  him. 
Nor  did  she  change  her  attitude  concerning  his  case  and 
consent  to  the  payment  of  the  indemnity  of  $75,000  de- 
manded by  Great  Britain  till  compelled  to  do  so  by  the 
recent  seizure  of  the  port  of  Corinto  by  a  British  naval 
force. 

Let  us  return  to  the  course  of  political  events  at  Blue- 
fields  after  the  second  occupation  by  the  forces  of  Nica- 
ragua. No  sooner  had  the  government  passed  into  their 
control  than  they  inaugurated  a  movement  for  the  incor- 
poration of  the  Reservation  into  the  Republic  upon  the 
terms  provided  in  the  treaty  of  1860.  J  In  this  effort  they 
received  the  hearty  support  of  the  United  States,  since  it 
was  in  complete  accord  with  the  policy  adhered  to  by  our 


*Sen.  Ex.  Doc.  No.  20,  p.  173,  third  Sess.,  53d  Cong, 
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government  ever  since  the  acquisition  of  California  gave 
us  a  practical  interest  in  Isthmian  control.  In  order  to 
carry  out  that  purpose,  a  convention,  composed  of  the 
leading  men  of  the  different  tribes  of  that  territory,  was 
assembled.  After  giving  the  subject  due  consideration, 
the  Indian  Representatives  on  November  20,  1894,  de- 
clared for  incorporation.  * 

By  the  terms  of  this  act  the  Indians  are  admitted  to 
citizenship  upon  the  same  footing  as  other  citizens  with 
some  immunities  in  their  favor,  f  such  as  exemption  from 
personal  taxes  and  involuntary  military  service  in  time  of 
peace  or  war.  All  Indians  of  both  sexes  over  eighteen 
years  of  age  are  to  enjoy  the  right  of  suffrage.  The  local 
communities  are  guaranteed  the  right  of  local  self-gov- 
ernment, since  the  act  of  incorporation  provides  that  they 
shall  be  under  the  control  of  officers  of  their  respective 
localities,  and  none  but  Mosquito  Indians  shall  be  elected 
to  fill  such  offices.  The  local  officers  may  be  removed 
by  order  of  the  intendant,  or  on  motion  of  the  people. 
The  act  of  incorporation  further  provides  that  the  district 
of  the  Mosquito  Reservation  shall  henceforth  be  known 
as  the  Department  of  Zelaya,  in  honor  of  the  President 
under  whose  administration  the  incorporation  was  con- 
summated. Notwithstanding  various  reports  to  the  con- 
trary, England  acknowledged  the  sovereignty  of  Nicaragua 
over  that  region  and  gave  the  United  States  Government 
the  most  positive  assurance  that  such  was  the  case.:): 

Thus  ended  the  Mosquito  Question,  that  originated 
more  than  two  centuries  ago  in  a  buccaneering  settlement 
within  the  territory  of  their  Indian  allies,  which,  fostered 
by  the  enmity  of  Great  Britain  towards  Spain,  resulted  in 


*Sen.  Ex.  Doc.  No.  20,  p.  204,  third  Sess.,  53d  Cong. 
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the  establishment  of  the  English  protectorate  over  the 
Mosquito  Coast.  This  became,  in  turn,  the  source  of 
international  complications  between  Great  Britain  and 
the  Central  American  States,  involving,  for  the  last  fifty 
years,  the  United  States  also. 
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SOME    REMARKS    UPON    THE    GOVERNMENT  OF 
MUNICIPALITIES  SUGGESTED  BY  THE  EXPE- 
RIENCE, GROWTH  AND  DEVELOPMENT 
OF  THE  CITY  OF  GRAND  RAPIDS. 


BY  JUDGE  JOHN  W.  CHAMPLIN. 


The  municipal  government  of  the  city  of  Grand 
Rapids  has  not  in  all  respects  been  entirely  successful. 
Dissatisfaction  has  manifested  itself  in  parts  of  the  com- 
munity, especially  in  that  portion  which  has  to  bear  the 
burthen  of  taxation  on  account  of  increasing  bonded  in- 
debtedness and  the  great  increase  of  expenditures  in  carry- 
ing on  the  affairs  of  the  city.  Lack  of  discrimination  in 
the  objects  of  expenditure,  and  disregard  of  legal  limita- 
tions upon  the  authority  of  the  council,  have  caused 
uneasiness  and  comment.  Notwithstanding  these,  the 
city  has  grown  in  population  and  material  wealth,  and  I 
can  say  without  self-adulation,  is  a  pushing,  thriving  and 
beautiful  city.  Incorporated  in  1850  with  a  population 
of  about  three  thousand,  it  has  grown  until  it  puts  forth 
a  claim  of  over  eighty  thousand  inhabitants.  The  study 
of  its  development  will  disclose,  as  in  the  case  of  every 
modern  city,  at  first  a  frugal  administration  of  its  affairs 
by  men  well  fitted  for  the  places  to  which  they  were 
elected;  and  as  wealth  and  population  increased,  there 
was  exhibited  a  decided  tendency  to  increased  expendi- 
ture and  lavish  disposition  of  the  public  moneys. 

The  administration  of  municipal  affairs  up  to  the 
establishment  of  the  Board  of  Public  Works  was  based 
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upon  local  self-government  by  aldermen  elected  from 
the  different  wards.  The  only  legal  qualification  required 
was,  that  they  should  be  electors  and  reside  in  the  ward 
in  which  they  were  elected.  As  the  population  of  the 
city  increased,  aldermen  were  elected  who  could  not  be 
ranked  as  the  representative  men  of  their  wards.  They 
were  not  the  successful  business  men  of  their  wards,  nor 
were  they  men  of  any  considerable  property  holdings. 
They  were  the  average  alderman  of  the  generation,,  such 
as  fill  that  position  in  the  most  of  our  American  cities. 
They  were  nominated  by  the  ward  caucuses,  and  the  cau- 
cus was  composed  of  men  whose  interest  in  city  affairs 
merely  extended  to  local  appointments,  or  henchmen  of 
interested  contractors  for  street  improvements.  Many  of 
the  improvements  made  were  not  satisfactorily  planned 
or  faithfully  executed.  A  city  hall  was  to  be  built,  and 
large  sums  of  money  were  to  be  expended;  water  works 
were  to  be  constructed,  and  an  extensive  plan  of  sewer- 
age to  be  inaugurated;  engine  houses  were  to  be  built, 
and  police  protection  assured.  To  accomplish  these  pur- 
poses, it  was  felt  that  the  various  committees  of  the  Com- 
mon Council  would  be  inadequate,  both  on  account  of 
the  personnel  of  the  body  and  the  temporary  term  of  the 
offices  of  aldermen;  and  so  a  Board  of  Public  Works  was 
established  consisting  of  five  members,  to  whom  the  plans 
of  the  improvement  and  execution  of  the  work  should  be 
intrusted  after  it  was  inaugurated  by  the  Council. 

Favoritism  in  the  appointment  of  the  officers  and 
members  of  the  fire  and  police  departments,  and  its  in- 
efficiency under  the  administration  of  the  Council, 
brought  about  the  establishment  of  the  Fire  and  Police 
Board. 

The  public  schools  and  matters  of  education,  formerly 
under  the  supervision  of  the  Common  Council,  are  now 
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confided  to  a  Board  of  Education.  The  Board  of  Edu- 
cation is  a  corporation  entirely  independent  of  the  city 
government.  The  members  of  the  Board  are  elected  by 
the  votes  of  male  electors  and  female  tax-payers  over 
twenty-one  years  of  age.  This  qualification  of  a  voter 
should  be  confined  to  the  voters  whose  names  appear  on 
the  last  tax  roll  and  have  actually  paid  the  tax  for  school 
purposes. 

Matters  pertaining  to  the  health  of  the  inhabitants  of 
the  city,  which,  by  the  original  charter,  were  confided 
to  the  Common  Council,  are  now  placed  under  the  con- 
trol of  a  Board  of  Health;  and  the  burial  and  disposition 
of  the  dead  are  placed  under  the  Board  of  Cemetery 
Commissioners. 

Thus,  it  is  seen,  that  the  administration  of  the  more  im- 
portant affairs  of  the  city  government  is  taken  from  the 
representatives  chosen  by  the  people  and  vested  in  the  sev- 
eral boards.  The  members  of  these  boards  are  not 
elected  by  the  people,  but  are  appointed  by  the  Mayor, 
or  the  Mayor  and  Council.  It  is  claimed  for  this  system 
that  it  is  more  efficient;  that  better  talent  and  business 
qualifications  are  secured;  that  the  public  good  is  not  so 
liable  to  be  sacrificed  or  impaired  by  local  influences 
and  results  of  primary  elections.  However,  the  initial 
power  is  still  left  in  the  Common  Council  to  authorize 
any  public  improvement,  either  in  construction  of  public 
buildings,  of  sewers,  or  opening  or  improving  streets. 
The  Council  also  has  a  qualified  negative  upon  the  action 
of  the  Board  of  Public  Works  in  the  letting  of  contracts 
or  in  adopting  plans  or  specifications  for  public  works; 
and  over  the  Fire  and  Police  Board  in  adopting  or  reduc- 
ing its  estimates  of  expenses  and  amounts  to  be  raised 
for  the  maintenance  of  these  departments. 

The  main  complaint  against  large  municipalities  where 
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there  is  no  qualification  of  voters  except  citizenship,  age 
and  residence,  is  that  aldermanic  honors  are  seized  and 
exercised  by  a  class  of  citizens  unfit  to  have  the  manage- 
ment and  control  of  municipal  affairs.  The  elective  fran- 
chise, like  the  rain  from  the  heavens,  is  bestowed  upon 
the  evil  and  the  good,  the  intelligent  and  the  ignorant, 
the  wealthy  and  the  poor.  The  pauper  brought  from  the 
poor-house  may  stand  at  the  polls  beside  the  millionaire, 
and  although  the  question  to  be  decided  may  be  the 
amendment  or  adoption  of  a  constitution,  or  that  of 
voting  bonds  to  be  paid  by  taxation  upon  the  municipal- 
ity, the  vote  of  the  beggar  is  of  equal  efficiency  to  that 
of  the  millionaire.  The  man  without  a  home,  or  owner 
of  a  dollar's  worth  of  property  to  be  taxed,  may  impose 
a  tax  upon  the  possessor  of  a  homestead,  only,  regardless 
of  the  best  interests  of  the  city.  In  short,  all  persons  of 
proper  age  and  residence,  stand  before  the  ballot  box 
free  and  equal;  and  it  is  about  the  only  class  to  which 
the  "glittering  generalities"  of  the  Declaration  of  Inde- 
pendence apply.  I  would  not  have  it  thus.  The  elect- 
ive franchise  is  the  most  important  privilege  conferred 
upon  a  citizen  by  a  free  people.  The  proper  exercise  of 
this  privilege  lies  at  the  foundation  of  all  our  institutions 
and  laws.  The  citizen  should  be  both  worthy  of  and 
qualified  to  exercise  the  right.  The  convicted  unpar- 
doned felon,  the  idiot,  the  insane  and  the  pauper,  are 
unworthy  to  exercise  the  privilege  of  voting.  While  the 
Legislature  has  been  somewhat  liberal,  if  not  lavish,  in 
placing  the  administration  of  our  municipal  affairs  under 
the  control  of  boards,  yet  they  have  left  to  the  Common 
Council  the  most  important  branch  of  power — that  which 
relates  to  the  finances  of  the  city.  This  is  a  department 
of  the  local  government  which  calls  for  the  exercise  of 
the  most  skill,  the  best  judgment,  the  greatest  wisdom 
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and  the  strictest  economy.  It  calls  for  that  old-time  fru- 
gality which  requires  that  every  one  should  live  within 
his  means. 

The  bonded  indebtedness  of  Grand  Rapids,  on  April 
30th,  1895,  was  $2,296,900.  The  assessed  valuation  was 
$24,700,000.  Hence,  the  bonded  indebtedness  amounts 
to  over  nine  per  cent,  of  the  whole  assessed  valuation  of 
property  in  the  city.  There  is  no  sinking  fund  estab- 
lished with  a  view  to  ultimate  payment.  The  Common 
Council  relies  upon  renewing  and  extending  the  loans. 
It  is  safe  to  say,  that  if  there  had  been  a  sinking  fund 
the  money  in  it  would  have  been  taken  therefrom  and 
applied  to  other  purposes. 

The  constitution  provides,  that  the  Legislature  shall 
place  limitations  upon  the  power  of  municipalities  to 
create  indebtedness  and  borrow  money.  What  is  the 
basis  of  this  constitutional  provision  %  The  social  com- 
pact rests  upon  the  principle  that  no  more  taxes  shall  be 
exacted  than  are  necessary  for  the  support  of  govern- 
ment frugally  administered.  What  is  exacted  more  tends 
to  the  impoverishment  of  the  individual,  and  is  a  mis- 
appropriation of  his  resources  to  that  extent.  Excessive 
taxation  leads  to  repudiation,  and  such  act  is  dishonor- 
able. Excessive  taxation  prevents  the  introduction  of 
industries  by  which  a  large  portion  of  the  city  is  sup- 
ported. The  merchant  and  the  manufacturer  will  not 
enter,  and,  if  there,  will  leave  a  place  where  the  taxes 
are  so  onerous  that  no  profit  can  be  realized.  The  capit- 
alist will  not  build  or  invest  in  property  that,  through 
high  taxation,  yields  no  income.  There  seems  to  be  a 
natural  law  inherent  in  municipalities  that  tends  to  ex- 
travagance. It  is  so  easy  to  vote  to  borrow  money,  that 
the  necessities  for  such  borrowing,  or  the  use  to  which 
the  money  is  to  be  put,  is  not  considered,  at  least  it  has 
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no  deterrent  force.  Hence,  the  necessity  of  some  limi- 
tation by  the  sovereignty  of  the  State  over  the  power  of 
municipalities  to  borrow  money  and  issue  the  bonds  of 
the  city  therefor. 

The  charter  of  the  city  of  Grand  Rapids  has  been 
subject  to  many  amendments  and  revisions.  The  purpose 
of  some  was  to  remedy  defects;  but  others  were  in  the 
direction  of  larger  salaries,  more  numerous  officers,  and 
additional  burthens  upon  the  tax-payers.  None  of  the 
amendments  or  revisions  were  in  the  interest  of  retrench- 
ment or  liquidation  of  the  indebtedness  of  the  city.  As 
before  stated,  the  Council  has  made  no  provision  for  a 
sinking  fund,  or  an  annual  tax  levy  to  be  applied  to  the 
reduction  of  the  municipal  debt,  which  the  charter  author- 
izes the  Council  to  do,  but,  like  the  man  who  considered 
his  debt  paid  if  he  could  get  his  creditor  to  take  his  note, 
an  amendment  to  the  charter  was  procured,  which  reads 
as  follows:  "  The  Common  Council  shall  in  each  year 
provide  for  the  payment  of  the  interest  of  the  bonded 
debt,  or  other  liabilities  of  the  city  drawing  interest,  by 
taxation  on  the  real  and  personal  property  of  the  city,  if 
other  resources  are  insufficient,  and  shall  provide  for  the 
payment  of  the  principal  of  such  bonded  indebtedness  as 
it  matures.  For  that  purpose  the  Common  Council  may 
issue  new  bonds  bearing  a  legal  rate  of  interest,  and  hav- 
ing not  more  than  twenty  years  to  run,  and  dispose  of 
the  same"  Accordingly,  as  fast  as  bonds  mature,  the 
Council  promptly  pays  them  by  issuing  new  bonds.  While 
this  method  of  payment  does  not  increase  the  indebted- 
ness, except  the  liability  for  interest,  it  does  not  reduce 
the  bonded  indebtedness.  The  taxes  levied  for  city  pur- 
poses, not  including  school  taxes  for  the  year  1894,  were 
$406,591.26,  or  over  five  dollars^/*  capita  of  the  whole 
population.    In  addition  to  this  there  were  received  from 
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liquor  tax,  licenses  and  from  other  sources  $164,932, 
making  a  total  revenue  of  $571,523.26, 

The  assessed  valuation  of  property  in  1877  was  $8,- 
333,344,  and  in  1894  it  was  $24,700,000,  an  increase  of 
$16,366,656.  One  and  a  half  per  cent,  (being  the  limit 
of  taxation)  on  the  excess  would  yield  $245,499.  The 
taxable  property  in  the  city  in  1887  was  $19,996,811, 
and  in  1894  was  $24,700,000,  an  increase  in  seven  years 
of  $4,703,189,  permitting  a  tax  levy  of  one  and  one-half 
per  cent.,  equal  to  $70,546,  upon  such  excess,  and  the 
levy  has  been  made  up  to  the  full  limit.  It  can  hardly 
be  doubted  that  such  an  additional  sum,  equivalent  to 
$10,000  a  year,  is  owing  in  a  large  measure  to  unneces- 
sary or  lavish  expenditure  in  the  administration  of  the 
affairs  of  the  city.  One  would  suppose  that  the  gradual 
increase  of  the  taxable  property  would  be  more  than 
sufficient  to  meet  the  ordinary  demands  of  the  city  gov- 
ernment; but  such  is  not  the  case.  I  quote  from  the  re- 
port of  the  comptroller,  dated  April  30th,  1895:  "The 
overdrafts  one  year  ago  were  $63,923.79,  and  at  the  close 
of  business,  April  20th,  1895,  were  $82,978.93."  The 
Council  having  taxed  to  the  full  limit  allowed  by  law, 
this  amount  shows  the  illegal  expenditures  made  by  the 
Common  Council.  What  was  the  remedy  which  the 
Council  sought  for  this  state  of  affairs  ?  Not  retrench- 
ment— a  cutting  down  of  salaries  and  dispensing  with 
services  of  employees  not  absolutely  essential;  but  the 
Legislature  being  in  session,  they  applied  to  it  for  per- 
mission to  bond  the  city  to  the  amount  of  two  hundred 
thousand  dollars  to  make  good  the  overdrafts  of  eighty- 
two  odd  thousand  dollars.  And  this  without  a  vote  of 
the  people  upon  the  question,  and  under  this  legislative 
authority  the  city  has  issued  one  hundred  and  fifty  thou- 
sand dollars  in  bonds  and  sold  them. 
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The  great  financial  question  which  has  agitated  the 
aldermen  is  not  how  the  expenses  of  the  city  government 
may  be  reduced,  but  in  what  way  may  the  limit  upon 
taxation  be  raised  so  that  the  means  may  be  at  their 
hands  to  meet  the  additional  burdens  they  are  annually 
laying  upon  the  tax-payers  of  the  city.  And  to  this  end, 
in  the  Legislature  of  1895,  an  amendment  to  the  charter 
was  enacted  doing  away  with  assessments  of  property  by 
supervisors,  and  constituting  a  Board  of  Assessors;  and 
it  is  expected  that  they  will  so  raise  the  valuation  of  the 
real  and  personal  property  in  the  city  as  to  enable  the 
Council  to  raise  a  much  larger  revenue  within  the  limits 
of  one  and  one-half  per  cent,  upon  the  valuation.  This 
leads  to  an  inquiry  as  to  the  cause  of  increased  expendi- 
ture and  its  necessity.  For  a  number  of  years  after  the 
incorporation  of  the  city,  the  aldermen  received  a  salary 
of  one  dollar  a  year,  and  the  Mayor  served  for  no  salary. 
The  board  of  aldermen  was  then  composed  of  the  best 
business  men  in  the  city.  Their  duties  were  as  arduous 
as  those  of  the  present  day,  and  more  so,  as  there  were 
no  boards  to  carry  on  the  work  of  the  municipality.  All 
the  duties  now  performed  by  the  several  boards  were 
performed  by  the  Common  Council.  They  met  regularly 
once  each  week,  and  the  interests  of  the  city  were  as 
well  cared  for  as  they  are  now.  Streets  were  opened 
and  streets  were  improved,  sewers  were  built,  and  the 
poor  were  provided  for  as  well  as  now,  for  about  fifteen 
years.  Then  the  salaries  of  aldermen  were  increased  to 
one  hundred  dollars  a  year,  and  for  several  years  this 
salary  was  deemed  ample  and  secured  the  services  of 
good  business  men.  After  a  while  the  administration  of 
different  departments  was  parcelled  out  to  different 
boards  created  by  the  Legislature,  relieving  the  Council 
of  the  larger  part  of  administrative  duties;  but,  never- 
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theless,  the  salaries  of  aldermen  have  increased  until  the 
total  reaches  the  sum  of  $8,400  annually.  The  Mayor's 
salary  has  been  raised  to  $1,200,  the  clerk's  from  $1,000 
to  $2,500,  with  a  deputy  at  $1,200  and  three  clerks  at 
$1,872,  the  latters'  recompense  being  a  per  diem,  mak- 
ing a  total  for  clerks  of  the  city  $5,572  annually.  The 
treasurer's  department,  which  was  formerly  a  fee  office, 
now  costs  the  city  $10,680  annually;  the  comptroller 
$2,124.  The  city  attorney  for  years  received  as  compen- 
sation $500.  It  is  now  $2,500,  with  an  assistant  at 
$1,200,  and  a  clerk  at  $780,  making  a  total  of  $4,480. 
The  marshal,  who  formerly  received  fees  and  a  per  diem, 
now  receives  as  salary  $1,300,  a  deputy  $936,  book- 
keeper $624,  making  $2,860.  Salaries  of  other  officers 
of  the  city  have  been  correspondingly  increased.  The 
salaries  of  the  poor  department  alone  now  amount  to 
$4,748.  These  items  of  salaries  foot  up  to  over  $40,- 
000,  when  $3,000,  twenty  years  ago,  would  more  than 
cover  them. 

Why  are  our  cities  so  badly  governed?  Does  it  lie 
in  the  organism  or  in  the  abuse  of  the  powers  conferred  ? 
The  charters  granted  in  the  first  instance  to  the  people  of 
a  locality  are  usually  conservative  in  the  powers  con- 
ferred, and  economical  in  administration.  Good  men  are 
elected  to  fill  the  offices,  and  are  willing  to  serve  for  a 
nominal  salary.  After  a  while,  as  the  city  increases  in 
wealth  and  population,  amendments  are  procured  in- 
creasing the  salaries  of  the  officers  and  creating  new 
offices  to  be  filled,  thus  making  the  office  a  prize  to  be 
won  for  the  salary  it  pays  and  the  patronage  it  gives, 
and  then  place-hunters  succeed  to  the  position  of  men  of 
business  and  integrity  whose  interests  in  the  well-being 
of  the  community  were  sufficient  inducement  to  them  to 
sacrifice  a  portion  of  their  time  to  promote  the  welfare 
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of  the  city.  Then  follows  jobbery,  corruption,  misman- 
agement, abuse  of  powers  conferred,  and  extravagance. 
The  natural  wants  of  the  community  originating  in  the 
natural  growth  of  the  city  are  not  regarded;  but  im- 
provements are  undertaken  in  outlying  districts  for  no 
other  purpose  than  to  bring  the  land  of  some  speculator 
into  market,  regardless  of  the  public  necessity.  Every 
department  is  carried  on  under  a  high  pressure,  without 
system  or  order.  Expensive  pavements  are  put  down 
and  the  burden  laid  upon  the  owners  of  adjoining  lots, 
or  the  city  at  large,  only  to  be  at  once  or  in  a  very  short 
time  torn  up  again  to  put  down  a  sewer.  The  street  is 
again  repaired,  but  is  not  as  good  as  when  first  laid,  and 
then  it  is  again  dug  up  to  put  down  gas  mains,  again  re- 
paired; and  again  torn  up  to  put  down  water  mains;  and 
by  this  time  a  new  pavement  is  needed,  and  the  coterie 
of  contractors  who  have  parcelled  out  the  city  into  dis- 
tricts in  which  each  is  to  have  his  share  stands  ready  to 
bid,  and  the  lowest  bidder  takes  the  plum;  but  the  cote- 
rie knew  whose  plum  it  was  before  the  sealed  bids  were 
opened.  The  business  way  of  improving  the  streets  with 
permanent  and  expensive  pavements  would  be  to  first 
cause  all  underground  improvements  to  be  made  at  least 
a  year  before  the  pavement  is  put  down.  The  law  should 
be  so  framed  as  to  compel  this  to  be  done,  whether  the 
surface  and  underground  improvements  are  under  the  con- 
trol of  one  department  or  of  several.  It  may  be  safely 
asserted  that  mismanagement  and  misgovernment  are 
not  due  to  the  local  organism,  but  must  be  laid  at  the 
door  of  those  to  whom  is  entrusted  the  management  of 
city  affairs. 

To  insure  faithful,  energetic  and  wise  execution  of  any 
trust,  responsibility  for  its  right  performance,  and  strict 
accountability  as  to  the  manner  of  its  execution,  are 


MUNICIPAL  GOVERNMENT  OF  GRAND  RAPIDS.  11 


essential.  This  principle  applies  alike  to  private  and 
public  trusts.  In  selecting  a  trustee  to  execute  a  private 
trust,  where  the  duty  devolves  upon  a  court,  as  it  some- 
times does,  the  court  would  choose  a  man  qualified  by 
learning  or  experience  to  discharge  its  duties;  he  would 
select  no  one  but  men  of  integrity  and  sobriety,  and  this 
rule  should  apply  in  the  selection  of  public  officers,  who 
are  in  a  sense  trustees  for  the  people  whose  affairs  they 
administer.  Apply  these  principles  to  municipalities, 
and  we  can  at  once  see  how  they  are  rendered  nugatory 
through  the  way  in  which  our  charters  are  constructed. 
A  city  is  a  single  locality  where  rights,  privileges  and 
burdens  should  be  equal  as  near  as  it  is  possible  to  secure 
them.  The  principle  of  responsibility  and  accountability 
is  weakened  and  rendered  nugatory: — first,  by  dividing 
the  city  into  numerous  wards,  each  represented  by  one  or 
more  aldermen,  generally  by  two.  Collectively  they 
form  the  Common  Council,  which  is  the  legislative,  ad- 
ministrative, and,  in  many  instances,  the  executive  de- 
partment of  the  city  government.  Such  a  body  is  shorn 
of  responsibility.  They  may,  as  a  body,  be  extravagant, 
they  may  mismanage,  they  may  abuse  the  trust  reposed 
in  them  so  that  the  whole  city  may  cry  out  against  them, 
but  their  individual  responsibility  is  not  to  the  city  or 
people  at  large,  but  to  the  majority  of  the  voters  in  each 
member's  particular  ward,  and  they  have  no  difficulty  in 
managing  the  primaries  or  ward  caucuses.  They  should 
be  held  responsible  to  the  body  of  electors  of  the  city 
whose  rights  they  have  assailed,  or  whose  privileges  they 
have  abused. 

Again,  the  multiplicity  of  wards  begets  an  antagon- 
ism between  the  wards  in  the  disposition  of  the  public 
burdens.  The  assessing  officer  of  a  ward  will  underrate 
the  valuation  of  property  in  his  ward,  or  will  let  it  escape 
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taxation  altogether  by  not  rating  it  in  order  to  lighten 
the  burden  of  his  constituents.  Also  it  begets  a  struggle 
for  favors  in  originating  and  carrying  forward  public 
improvements.  Each  set  of  aldermen  endeavors  to  have 
improvements  made  in  their  particular  ward  in  advance  of 
what  the  public  interests  of  the  city  requires,  and  to  accom- 
plish this  purpose  they  will  form  combinations  with  alder- 
men from  other  wards,  to  support  each  other's  pet  meas- 
ure; and  thus  enterprises,  expensive  to  the  tax-payer,  are 
undertaken,  which  would  not  be,  but  for  this  artificial 
division  of  the  city  into  wards. 

Irresponsibility  breeds  corruption,  and  corruption 
thrives  in  proportion  as  the  lack  of  accountability  exists. 
The  rule  which  requires  the  best  men  for  the  office  is  ren- 
dered of  no  avail  by  cutting  the  city  up  into  small  terri- 
tories where  the  ward  bosses  control  the  primaries,  and 
the  result  is,  that  we  have  men  elected  who  are  not  quali- 
fied for  the  position — who  have  no  broad  views  of  what 
is  most  expedient  for  the  city  as  a  city — men  often  of  nei- 
ther property  nor  character,  sometimes  men  of  small 
property  and  no  character,  and  sometimes  men  of  small 
character  and  no  property.  Of  course,  this  is  not  always 
the  case,  nor  is  it  the  case  in  every  ward;  but  it  ought 
not  to  be  the  case  in  any  ward. 

History  confirms  the  fact  here  suggested,  and  the  rec- 
ord of  abuses  and  corruption  in  municipal  affairs  is  potent 
proof  of  the  fact  asserted. 

But  the  inquiry  arises,  why  elect  such  men  to  office  'i 
Suppose  they  are  nominated,  that  is  no  reason  why  they 
should  be  elected.  This  inquiry  suggests  two  reasons 
that  make  it  possible  to  elect  such  men.  The  first  and 
main  reason  is  subservience  to  party  nominations.  This 
influence  is  as  all-powerful  as  it  is  pernicious.  Party 
nominations  are  made  on  party  lines,  and  intelligent  citi- 
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zens  belonging  to  the  party  will  make  a  wry  face,  but 
will  swallow  the  nomination  and  vote  for  the  man,  be- 
cause he  is  the  nominee  of  the  party  whom  they  would 
not  trust  to  manage  the  most  unimportant  affairs  of  their 
own.  There  should  be  no  party  nominations  in  a  munic- 
ipal election.  These  belong  to  State  and  National  elec- 
tions. There  are  no  party  issues.  Local  interests  are 
only  involved  in  which  each  and  all  are  intersted  in  the 
same  way  and  to  the  same  extent.  The  people,  irrespect- 
ive of  party,  should  nominate  in  mass  convention.  If 
the  men  so  nominated  are  qualified,  are  honest,  are  capa- 
ble, no  matter  to  which  political  party  they  belong,  they 
should  be  elected.  If  a  nomination  so  made  is  not  satis- 
factory, another  meeting  in  mass  convention  should  be 
called,  and  another  nomination  made  irrespective  of 
party.  And  so  there  would  be  a  people's  ticket  and  a 
citizens'  ticket  to  be  voted  for. 

Another  reason  why  it  is  possible  to  select  unworthy 
men,  is  the  very  broad  qualification  of  electors.  Men  of 
no  property — men  who  are  vagrants,  or  mendicants,  who 
have  no  property  to  tax,  who  merely  make  the  city  a 
place  of  residence,  who  can  take  their  satchel  and  mi- 
grate in  a  moment,  are  allowed  to  vote.  Every  city  of  any 
considerable  population  contains  a  large  number  of  these 
voters,  called  the  floating  vote.  These  are  secured  to  sup- 
port such  candidates  as  now  being  considered.  They  not 
only  vote  for  candidates,  but  they  vote  on  all  questions 
of  bonding  the  city  where  such  question  is  submitted. 
It  is  liberal  but  not  equitable,  that  persons  having  no 
property  interests  to  protect  or  to  tax  should  be  permit- 
ted to  have  a  vote  at  municipal  elections,  when  no  ques- 
tions of  State  or  National  polity  are  involved.  There  is 
no  question  of  their  personal  liberty  involved,  and  hence, 
they  have  no  stake  in  the  result. 
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Will  it  be  urged  that  they  have  an  interest  in  the  em- 
ployment of  labor?  It  is  a  fact  that  this  is  urged  by 
corrupt  candidates  to  secure  the  votes  of  this  class.  But 
the  question  of  employment  is  secondary  to  the  primary 
question  of  what  improvements  do  the  necessities  of  the 
city  require  to  be  made.  This  must  be  determined  not 
by  the  necessities  of  labor,  but  by  the  necessities  of  pub- 
lic use  and  convenience.  It  is  needless  to  add,  that 
aldermen  should  themselves  be  tax-paying  citizens. 

The  remedies  to  secure  a  better  government  and  man- 
agement of  cities  which  I  suggest,  are  of  two  kinds. 
First,  direct  responsibility  of  the  officers  elected  to  the 
people  of  the  whole  city.  This  can  best  be  secured  by 
an  annual  election  of  a  Mayor  and  two  councilors  upon  a 
general  ticket  made  irrespective  of  party  affiliations.  To 
these  should  be  intrusted  the  execution  of  the  powers  and 
duties  now  conferred  by  the  charter  upon  the  Common 
Council.  They  should  be  intrusted  with  the  whole  power 
of  appointment.  They  should  have  supervision  of  the 
several  boards,  and  a  power  of  negation  over  their  ac- 
tion. Their  salaries  should  be  nominal.  Who  would 
serve  ?    The  best  men  in  the  city  would  serve. 

The  city  of  Glasgow  is  said  by  Alfred  Shaw,  to  be 
the  best  regulated  and  best  governed  city  in  the  world. 
It  is  held  up  as  a  model,  and  no  salaries  are  attached  to 
the  office  of  aldermen  or  councilors,  and  the  offices  are 
filled  by  men  of  business— upright,  respected  and  suc- 
cessful citizens,  who  deem  it  an  honor  to  be  selected. 

The  city  of  Grand  Rapids  paid  its  aldermen  a  salary 
of  but  one  dollar  a  year  for  many  years,  and  the  offices 
were  filled  by  their  best  citizens,  men  of  business  and  of 
standing  in  the  community.  The  Police  and  Fire  Com- 
missioners, constituting  one  of  the  most  important  boards 
in  the  city,  serve  without  pay.    The  best  men  would  be 
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elected  to  the  positions.  The  people  at  large  would  not 
see  these  responsible  offices  filled  by  unworthy  or  incom- 
petent men.  By  annual  elections,  they  would  be  directly 
accountable  for  their  stewardship  to  the  judgment  of  the 
people.  Or; 

Second,  reduce  the  number  of  wards  in  the  city 
which  now  are  twelve  to  not  exceeding  eight.  Re- 
duce the  Common  Council  to  a  like  number.  Elect 
the  aldermen  upon  a  general  non-partisan  ticket  with  the 
Mayor  and  other  elective  city  officers,  but  each  alderman 
to  be  selected  by  the  mass  convention  from  the  ward  in 
which  he  resides.  No  one  to  be  eligible  unless  a  prop- 
erty holder  and  tax  payer,  and  no  one  qualified  to  vote 
for  any  city  officer  except  he  is  a  property  holder  and  tax 
payer  in  the  city.  The  reason  for  this  has  already  been 
stated.  In  addition  it  may  be  noted  that  non-tax  payers 
have  no  vote  for  municipal  officers  in  the  city  of  Glas- 
gow, which  Mr.  Alfred  Shaw  regards  an  important  con- 
sideration in  the  municipal  government  of  that  city.  An 
alderman  should  be  the  representative  of  the  whole  city, 
and  not  of  a  particular  locality  of  that  city.  He  is  called 
upon  to  vote  upon  questions  that  affect  other  localities 
than  his  particular  ward,  and  he  should  represent  every 
locality  in  the  city. 

It  will  be  deduced  from  what  has  been  said  in  this 
paper,  that  the  main  object  is  to  get  tit  men  to  fill  the 
offices  provided  for  by  the  charter.  With  such  men  in 
office,  every  municipality  would  be  a  model  of  self-gov- 
ernment. "How  to  get  tit  men  in  office,  and  how  to  keep 
unfit  men  out,"  in  our  cities,  should  interest  every  citizen, 
every  lover  of  our  local  institutions,  until  some  method 
is  found  and  established  by  which  it  can  be  done.  Until 
this  is  secured,  local  self-government  is  a  failure,  and  I 
hesitate  to  believe  that  civilized  men,  reared  in  the  at- 
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mosphere  of  civil  and  religious  liberty  are  unable  to 
grasp  and  successfully  solve  this  problem. 

I  have  only  suggested  remedies.  It  may  be  that  such 
as  I  have  suggested  would  prove  inefficient.  If  so,  let 
others  be  tried  until  success  is  accomplished;  and  may  the 
day  be  far  distant  when  it  shall  be  decided  that  the  only 
remedy  for  the  evils  that  have  grown  out  of  the  adminis- 
tration of  city  affairs  is  for  the  State  to  take  virtual  con- 
trol and  rule  the  cities  through  its  legislature. 


CITY  GOVERNMENT  IN  KALAMAZOO. 


BY  HON.  DALLAS  BOUDBMAN. 

Kalamazoo  is  a  city  of  about  twenty-two  thousand 
inhabitants.  It  is  almost  a  universal  custom  that  its  peo- 
ple never  say  anything  in  disparagement  of  it. 

Such  a  course  is  commendable,  for  about  the  most  un- 
grateful thing  a  person  can  do  is  to  be  continually  com- 
plaining about  the  community  of  which  he  is  one,  or  of 
the  government  under  which  he  lives.  This,  however, 
does  not  exclude  fair  criticism  of  official  action,  nor  is  it 
in  conflict  with  a  free  and  open  discussion  of  any  errors 
or  mistakes  which  may  have  been  made,  either  in  the  sys- 
tems adopted  or  the  plans  being  followed. 

When  I  was  requested  to  make  this  report,  it  was 
suggested  that  I  should  call  attention  to  any  work  which 
had  been  undertaken  by  the  city  which  might  be  of  pub- 
lic importance — what  experiments  had  been  tried  which 
had  proved  successful — what  new  departures  had  been 
made  or  were  in  contemplation,  and  what  reforms  were 
needed . 

Some  of  the  questions  which  might  be  of  public  im- 
portance in  other  places,  Kalamazoo  has  not  had  to  deal 
with.  It  has  no  bonded  indebtedness,  and  therefore 
nothing  of  criticism  in  that  direction  can  be  offered. 

It  is  one  of  the  cities  which  has  adopted,  as  far  as 
possible,  the  "pay  as  you  go"  plan,  and  while  it  neces- 
sarily has  some  floating  indebtedness  it  is  of  an  inconsid- 
erable amount.  The  matter  of  bonding  cities  in  large 
amounts  to  pay  for  improvements  and  fixing  the  time  of 


18    MICHIGAN  POLITICAL  SCIENCE  ASSOCIATION. 


payment  many  years  in  the  future,  intending  that  poster- 
ity shall  do  the  paying,  is  a  dangerous  thing  to  do.  If 
such  a  course  is  entered  upon  by  one  administration,  the 
precedent  is  by  later  administrations  too  likely  to  be  fol- 
lowed, and  the  burden  thus  cast  upon  a  municipality  is 
considerable,  when  seasons  of  financial  distress  come. 

One  of  the  dangerous  fallacies  which  afflict  individu- 
als is  the  one  which  causes  them  to  believe  that  they  can 
afford  one  particular  expenditure,  and  then  another,  and 
another,  any  one  of  which  they  could  afford,  but  the 
aggregate  of  which  they  could  not,  and  what  is  true  of 
persons  is  true  of  municipalities.  That  such  bonding 
must  necessarily  be  done  when  certain  expensive  public 
improvements  are  undertaken  seems  to  be  a  necessity, 
but  the  idea  of  extending  the  payment  for  such  work  for 
a  year  or  a  day  beyond  the  time  when  the  indebtedness 
can  be  wiped  out  is  one  to  be  deprecated. 

We  find,  as  years  go  by,  there  are  annual  burdens  to 
meet  which  will  make  taxes  high  enough,  and  the  coming 
generation  will  find  enough  of  debts  of  its  own  con- 
tracting without  adding  to  it  something  handed  down  to 
it  by  its  fathers.  About  the  poorest  legacy  that  one  can 
leave  to  his  children  is  an  indebtedness  which  they  are 
not  obliged  to  pay.  Keeping  this  in  view,  Kalamazoo 
has  carefully  avoided  any  large  bonded  indebtedness  at 
any  time,  and  the  wisdom  of  such  a  course  is  believed  to 
be  apparent. 

Then,  again,  Kalamazoo  has  not  been  troubled  with 
official  corruption  or  boodleism.  While  no  doubt  many 
things  have  been  done  which  were  not  as  economically 
done  as  should  have  been  the  case,  and  there  have  at 
times  been  just  grounds  for  criticism,  yet  many  times  an 
investigation'  would  show  that  reasons  have  existed  for 
the  seemingly  over  large  expenditures. 
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For  example,  since  the  panic  of  1893  we  know  that 
there  have  been  a  large  number  of  laboring  men  unable 
to  obtain  employment.  Many  of  them  are  men  with 
families.  They  could  not  be  left  to  starve,  and  they  did 
not  seek  charity,  all  they  asked  was  an  opportunity  to 
labor.  Some  of  these  people  have  been  employed  by 
the  city  at  different  kinds  of  labor,  mainly  street  work, 
not  because  the  work  was  actually  necessary  at  that  par- 
ticular time,  but  for  the  purpose  in  part  of  giving  them 
employment,  so  that  they  and  their  families  might  not 
suffer  for  the  necessaries  of  life,  and  I  believe  such  action 
has  been  commendable.  The  tax-payer  who  looks  over 
the  statement  of  moneys  expended  at  once  arrives  at  the 
conclusion  that  the  administration  has  been  extravagant, 
not  understanding  that  the  spending  of  some  of  the 
money  has  been  in  the  cause  of  humanity  rather  than  on 
account  of  absolute  necessity. 

About  the  only  thing  which  I  can  include  in  this  re- 
port which  may  be  of  any  general  interest,  will  therefore 
not  relate  so  much  to  the  municipal  government  as  it  will 
to  the  particular  public  works  and  enterprises  in  which 
this  city  has  been  engaged,  with  the  hope  that  there  may 
possibly  be  some  suggestions  of  value  to  others. 

One  of  the  greatest  difficulties  which  has  been  experi- 
enced by  the  city  of  Kalamazoo  has  been  one  which  has 
afflicted  many  of  her  sister  cities,  and  which  may  be  said 
to  be  common  to  cities  generally,  and  that  is  that  its 
common  council  has  continually  failed  to  properly  under- 
stand that  there  is  a  future  in  which  its  population  will 
increase  and  its  wants  enlarge. 

In  1870  the  population  of  Kalamazoo  was  less  than 
ten  thousand.  It  then  was,  and  until  1884  remained  a 
village,  and  had  the  honor  of  being  the  largest  in  the 
United  States.    It  had  affixed  to  it  the  name  of  the  "Big 
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Village."  It  was  not  divided  into  wards,  and  all  the 
votes  were  cast  at  one  polling  place;  and  at  one  presi- 
dential election  that  I  have  in  mind,  that  of  1880  I  be- 
lieve, more  than  2,800  votes  were  thus  cast. 

The  manufacturing  business  in  1870  was  not  increas 
ing  materially  and  there  was  no  prospect  of  any  appre- 
ciable increase,  so  those  who  builded  then  did  so  without 
knowledge  that  this  village  would  double  in  population 
within  the  following  fifteen  years. 

One  of  the  results  of  this  inability  to  judge  of  the 
future  was,  that  in  constructing  the  original  water  works, 
but  a  short  time  before  the  year  above  mentioned,  con- 
sideration was  taken  of  the  then  size  of  the  place,  with  a 
possible  small  increase  within  some  indefinite  future 
period.  As  a  consequence  inadequate  mains  were  put  in, 
and  in  a  few  years  when  prosperity  became  assured,  these 
were  necessarily  taken  out  for  the  purpose  of  substituting 
larger  ones. 

When  a  sewer  was  first  built  the  "Saratoga  System," 
as  some  called  it,  was  adopted.  This  system  had  for  its 
basis  the  theory  that  a  small  sewer  pipe  was  better  than 
a  large  one,  for  the  reason  that  the  sewage  passing 
through  it  would  have  greater  velocity,  and  this  would  be 
an  advantage  over  the  more  sluggish  current  which  would 
exist  in  a  larger  pipe. 

This  expected  advantage  was  afterwards  found  to  be 
more  than  questionable,  and  these  small  pipes  have  been 
taken  np  to  be  replaced  with  larger  ones.  Then  again, 
like  many  other  cities  and  villages,  there  was  no  estab- 
lished grade  for  highways.  The  street  commissioners  or 
street  committee  appointed  by  one  council  would  think 
best  to  fill  up  a  certain  street  with  clay  and  gravel,  and 
would  continue  the  work  until  it  appeared  well  to  their 
official  eye,  but  when  the  next  council  appointed  a  com- 
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mittee,  the  grade  which  had  thus  been  established  prob- 
ably did  not  suit  the  official  eye  of  the  newly  chosen 
officers,  and  consequently  they  would  tear  it  up,  cart  the 
dirt  somewhere  else  until  the  street  would  be  transformed 
into  their  ideal  of  beauty.  We  are  told  that  beauty  is  in 
the  eye  rather  than  the  object,  and  if  this  be  true  it 
would  be  a  justification  of  each  of  these  committees. 
That  kind  of  work,  however,  was  very  expensive  and 
most  unsatisfactory. 

Later  on  it  was  learned  that  a  system  of  grades  for 
streets  and  walks  was  the  proper  thing,  and  after  a  good 
deal  of  miscellaneous  work  of  the  character  above  de- 
scribed such  system  was  adopted. 

What  has  been  said  in  the  foregoing  is  not  intended 
to  be  in  criticism,  but  simply  for  the  purpose  of  suggest- 
ing to  others  who  may  build  villages  and  cities  in  the 
future, that  nothing  is  more  desirable  in  commencing  any 
public  improvement  than  to  establish  a  plan  of  work 
which  may  be  enlarged  upon  as  the  growth  of  the  munici- 
pality continues  and  will  not  require  a  reconstruction  or 
changing  of  the  whole  plan. 

Now  to  take  up  especially  the  public  work  of  the  city 
of  Kalamazoo,  I  would  first  direct  attention  to  its  water 
works. 

The  Holly  direct  pressure  system  is  the  one  in  use. 
This  improvement  was  originally  established  for  fire  pro- 
tection, but  as  soon  as  in  running  order,  was,  because  of 
its  convenience,  used  for  domestic  purposes,  as  well  as  in 
case  of  fire.  While  such  a  system  distributes  water  to 
many  convenient  points,  there  are  various  difficulties  en- 
countered when  it  is  attempted  to  use  it  for  quenching 
large  fires.  As  the  mains  are  extended,  the  amount  of 
power  necessary  to  be  expended  to  obtain  a  fire  pressure 
becomes  greater.   Ofttimes  faucets  are  open  or  sprinklers 
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at  work,  and  other  losses  by  breaking  pipes,  etc.,  dimin- 
ish the  effective  force  at  the  pumping  station.  This  to  a 
certain  extent  can  be  regulated  by  gates  by  which  the 
water  is  shut  off  from  the  pipes,  not  needed,  but  even 
then  the  system  is  not  entirely  satisfactory,  although  in 
ordinary  fires  it  is  quite  effective  in  its  work.  The  city 
has  but  recently  purchased  a  steam  fire  engine,  and  it  is 
proposed  to  use  this  almost  entirely,  and  to  employ  the 
mains  simply  to  supply  the  water  to  the  steamer,  as  it  is 
claimed  by  some  that  fires  can  be  fought  more  econom- 
ically by  the  use  of  steam  fire  engines  than  by  raising  a 
fire  pressure  through  the  Holly  pipes  over  a  large  dis- 
trict, and  it  is  suggested  that  in  the  near  future  several 
such  steamers  be  provided  for  different  parts  of  the  city 
and  the  direct  pressure  system  abolished. 

This  proposition  will  not  be  accepted  without  dissent 
on  the  part  of  many,  as  it  has  some  objectionable  feat- 
ures. To  purchase  and  take  care  of  the  number  of  fire 
engines  necessary  to  do  this  work  will  be  considerable, 
and  especially  the  plan  becomes  expensive  when  it  be- 
comes necessary  to  keep  up  the  expense  of  both  the 
engines  and  the  water  works  to  do  what  is  now  being 
generally  done  by  the  water  works  alone. 

Then,  too,  it  will  be  practically  found  that  when  at- 
tempt is  made  to  use  the  fire  engine  by  connecting  it  with 
the  Holly  hydrants,  a  considerable  pressure  must  be  used 
in  order  to  furnish  the  water  in  sufficient  quantity  to  obtain 
the  proper  supply. 

The  source  of  water  supply  is  always  one  of  import- 
ance, and  in  this  respect  Kalamazoo  is  very  fortunate.  It 
has  two  dug  wells  into  which  the  water  rises  to  a  height  of 
21  feet,  and  besides  this  there  are  six  artesian  wells  driven 
one  hundred  and  thirty  feet  deep,  in  which  the  water 
rises  nearly  to  the  surface  of  the  ground  and  empties  into 


CITY  GOVERNMENT  IN  KALAMAZOO. 


2:\ 


the  dug  wells.  One  of  these  artesian  wells  alone  sup- 
plies nearly  half  a  million  gallons  of  water  each  twenty- 
four  hours. 

As  the  water  in  all  these  wells  comes  from  a  point 
considerably  below  the  surface,  it  is  much  purer  than 
water  taken  from  lakes  and  rivers;  and  as  similar  artesian 
wells  have  been  sunk  in  both  the  southern  and  northern 
parts  of  this  peninsula  I  think  the  subject  of  finding  a 
similar  source  of  supply  is  worthy  the  consideration  of 
any  reasonable  sized  city  desiring  to  establish  a  general 
system  for  furnishing  water. 

Another  experience  which  Kalamazoo  has  passed 
through  relating  to  its  water  system,  is  the  collection  of 
the  revenues  for  its  use.  Until  recently  this  has  been 
regulated  by  a  schedule  of  fees  or  charges,  by  which  each 
family  would  pay  a  certain  yearly  sum  for  domestic  use, 
an  additional  sum  for  a  hydrant  for  sprinkling  purposes, 
and  further  sums  for  each  additional  kind  of  use.  Where 
parties  used  water  for  manufacturing  purposes  and  the 
like,  they  would  also  pay  a  fixed  rate  per  year.  These 
rates  were  based  on  what  was  supposed  to  be  a  fair  pro 
rata  amount  for  water  used,  and  the  aggregate  collected 
was  intended  to  cover  the  cost  of  operating  and  keep- 
ing in  repair  the  plant.  This  system  has  been  found  un 
satisfactory  to  the  city,  for  even  with  the  utmost  vigil- 
ance on  the  part  of  the  water  commissioner  people  would 
either  carelessly  or  intentionally  waste  the  water,  and  as 
rapidly  as  possible  meters  are  being  put  on  so  that  each 
one  will  pay  for  just  what  he  uses.  There  is  also  a  pro- 
posed change  in  regard  to  the  collection  of  water  rates, 
which  to  this  city,  at  least,  is  new,  and  that  is  that  the 
property  abutting  upon  every  street  where  a  water  main 
extends  shall  be  assessed  a  certain  yearly  water  tax,  say 
one-fourth  or  one-half  of  one  per  cent,  upon  the  assessed 
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valuation,  and  if  water  is  used  upon  the  premises  the 
amount  paid  for  it  shall  be  deducted  from  this  tax.  This 
scheme  is  claimed  to  be  justified  by  the  fact  that  the 
property  on  every  street  where  the  water  mains  extend 
has  fire  protection  and  hence  a  lower  insurance  rate  is 
obtained  upon  it,  while  those  parts  of  the  city  where 
there  are  no  water  mains  do  not  get  the  lower  insurance 
rates,  and  it'  is  argued  that  it  would  be  more  equitable 
that  this  property  tax  should  be  levied,  and  the  property 
not  having  the  water  mains  relieved  entirely  from  any 
charge  connected  with  the  keeping  up  of  the  water  sys- 
tem. If  each  side  of  each  street  where  these  water  mains 
extended  was  built  up,  this  claim,  if  correct,  might  have 
some  force,  but  if  property  along  such  streets  was  vacant 
and  thereby  could  receive  no  benefit  in  insurance  rates, 
there  would  in  this  be  found  a  strong  argument  in  oppo- 
sition to  the  tax. 

While  the  above  suggestion  might  be  considered  as 
some  argument  against  this  proposed  change,  there  seems 
to  be  a  still  stronger  one,  and  that  is  that  when  investi- 
gated it  is  found,  curious  as  it  may  seem,  that  insurance 
rates  on  property  on  streets  where  there  are  no  water 
pipes,  is  just  the  same  as  upon  streets  where  there  are 
such,  and  as  a  consequence  the  reason  given  for  the  pro- 
posed change  does  not  exist. 

Within  the  last  few  years,  one  of  the  things  in  villages 
and  cities  generally  which  has  undergone  a  great  change, 
is  the  lighting  of  streets.  Every  city  and  nearly  every 
village  in  the  state  of  any  importance  is  now  using  elec- 
tric lights.  The  question  of  whether  it  is  better  policy  to 
allow  a  private  company  to  furnish  such  lights,  or  for  the 
municipality  itself  to  do  it,  is  one  that  has  been  discussed 
and  rediscussed.  The  various  changes  in  electrical  appa- 
ratus, and  the  expenses  necessarily  incident  thereto,  has 
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made  electric  lighting  much  more  expensive  than  simply 
the  operating  expenses — that  is,  the  work  of  providing 
the  light  when  the  machinery  is  set  and  in  running  order 
— would  at  first  glance  indicate,  and  I  think  that  all  who 
have  engaged  in  this  line  of  business  will  agree  that  the 
substituting  of  new  and  improved  machinery  and  fixtures 
for  the  older  has  been  a  great  burden^to  electric  lighting 
companies,  and  this  substitution  has  been  very  rapid. 

For  many  years  Kalamazoo  had  its  electric  lights  fur-  • 
nished  by  contract,  but  for  the  past  six  months  it  has 
furnished  its  own  light  by  a  plant  which  it  has  established, 
and  although  the  time  last  mentioned  is  scarcely  sufficient 
to  make  a  comparison  that  would  be  as  fair  as  might  be 
made  a  few  years  hence,  yet  it  can  be  given  for  what  it 
is  worth. 

Under  the  contract  system  there  was  furnished  170 
lights,  twenty-three  of  them  burning  all  night  and  every 
night  in  the  year,  and  one  hundred  and  forty-seven  of 
them  burning  until  midnight  two  hundred  and  seventy- 
five  nights  in  the  year,  the  balance  of  the  nights  being 
moonlight  nights,  and  the  total  yearly  cost  to  the  city  was 
about  forteen  thousand  dollars. 

The  plant  established  by  the  city,  including  all  wires, 
poles  and  lights,  cost  about  forty  thousand  dollars.  There 
are  one  hundred  and  ninety  lights  which  are  operated  all 
night  two  hundred  and  seventy-five  nights  each  year,  and 
in  addition  thereto  all  dark  and  rainy  nights  during  the 
seasons  of  moonlight,  and  the  expense  of  operating  such 
plant  has  been  about  six  hundred  dollars  per  month, 
which,  if  it  should  be  continued  during  the  year,  would 
make  an  aggregate  of  seven  thousand  two  hundred  dollars 
for  such  year.  To  this  should  be  added,  say  ten  per  cent, 
for  interest  on  the  plant  and  for  necessary  ordinary  repairs 
and  depreciation,  which  would  be  a  fair  average  for  a 
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series  of  years,  equal  four  thousand  dollars,  making  a 
total  of  eleven  thousand  and  two  hundred  dollars  per 
annum.  This  ten  per  cent,  is  an  estimate  of  my  own  and 
may  be  erroneous,  but  my  experience  and  observation  in 
other  kinds  of  manufacturing  leads  me  to  the  belief  that 
it  is  not  too  much,  calling  the  interest  five  per  cent,  and 
the  depreciation  and  wear  on  building  and  machinery  an 
equal  amount. 

This  ten  per  cent,  is  not  intended  to  cover  accidents 
and  breakages,  and  of  course  it  cannot  be  known  in  ad- 
vance how  much  the  losses  in  such  a  plant  will  be  arising 
from  burning  out  of  dynamos  and  like  misfortunes,  but  it 
seems  fair  to  conclude  from  the  experience  so  far,  assum- 
ing that  future  experience  will  correspond  with  it,  that  it 
is  economy  for  the  municipality  to  own  and  operate  its 
own  plant. 

One  of  the  most  important  things  to  be  looked  after 
in  cities,  and  one  of  the  most  expensive  things,  is  its 
streets  and  walks.  The  obligations  cast  upon  municipal- 
ities by  the  laws  of  the  State  to  keep  their  public  ways  in 
safe  condition  for  travel,  and  the  liability  arising  in  case 
of  neglect  to  do  so,  makes  it  most  important  that  this 
subject  should  be  given  especial  attention  by  all.  Out- 
side of  the  legal  obligation  and  liability,  there  is  the  fur- 
ther inducement  in  this  regard  to  this  work  in  that  every 
citizen  is  especially  incommoded  by  a  poor  highway  or  a 
defective  walk. 

Of  late  years  the  subject  of  good  roads,  both  in  coun- 
try and  city,  has  been  receiving  special  attention.  The 
experience  of  Kalamazoo  in  the  matter  of  paving  may 
not  perhaps  differ  widely  from  other  cities  of  its  size.  It 
began  at  the  alphabet,  so  to  speak,  by  adopting  many 
years  ago  block  pavement,  first  using  square  white  oak 
blocks,  and  later  on  round  tamarac  and  cedar,  passing 
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from  this  to  other  material,  and  as  every  city  lias  had 
experiences  of  about  the  same  character,  it  would  be 
uninteresting  to  further  pursue  that  part  of  the  subject. 

It  behooves  every  city  to  especially  keep  its  walks  in 
safe  condition  from  the  fact  that  so  much  litigation  has 
of  late  years  arisen  because  of  defects  in  walks.  Many 
of  such  cases  may  have  but  little  merit  in  them,  but  where 
there  is  sufficient  testimony  to  go  to  the  jury,  it  is  gener- 
ally difficult  to  defeat  them.  If  a  person  is  injured  or 
causes  the  jury  to  believe  that  such  is  the  case,  the  sym- 
pathy of  the  jury  goes  out  for  such  person  rather  than 
in  behalf  of  a  great  city  which  has  plenty  of  property 
and  can  easily  pay,  and  so  this  whole  matter  is  one  of 
danger  to  the  municipality.  Kalamazoo  has  not  escaped 
the  general  contagion  in  this  respect,  and  it  has  made  a 
new  departure  upon  this  subject,  and  has  inaugurated  a 
plan  by  which  it  has  assumed  a  portion  of  the  burden  of 
making  sidewalks.  The  plan  is  this.  Wherever  a  party 
will  agree  to  build  a  cement  walk,  the  city  pays  towards 
its  cost  five  cents  per  square  foot,  and  as  the  whole  cost 
is  usually  eleven  cents  per  foot,  this  makes  the  cost  to 
the  owner  of  the  lot  but  a  little  more  than  one-half  of 
the  actual  cost  of  the  construction.  In  the  business  part 
of  the  city  the  building  of  such  walks  is  obligatory.  A 
person  owning  an  ordinary  four-rod  lot  can  in  this  way 
build  a  walk  five  feet  in  width  at  a  cost  to  himself  of  less 
than  twenty  dollars.  When  built,  it  will  last  at  least 
three  or  four  times  as  long  as  a  plank  walk,  which  would 
cost  him  substantially  the  same  amount,  and  in  addition 
to  that  advantage  it  is  perfectly  safe  to  travel  over  and 
much  more  healthy. 

Since  Kalamazoo  has  adopted  this  system,  quite  a 
number  of  villages,  situated  in  the  State,  have  done  the 
same.    How  many  cities  have  done  so  I  do  not  know. 
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It  has  been  quite  a  mooted  question  whether  the  cities 
and  villages  of  this  State  should  not  take  entire  charge  of 
the  building  of  sidewalks  and  the  paving  of  streets  and 
spread  the  entire  cost  of  such  work  as  a  general  tax. 

So  long  as  the  city  is  liable  for  damages  arising  from 
defects  in  ways  of  this  character,  there  is  considerable 
reason  for  saying  that  it  should  take  entire  charge  of  the 
work  rather  than  to  leave  it  to  the  individual  property 
owner  to  do,  and  endeavor  to  watch  such  property  holder 
and  see  that  he  performs  his  duty  in  this  respect.  Then 
again  the  paving  of  a  street  or  the  building  of  a  walk 
opposite  to  a  residence  worth  twenty  thousand  dollars,  or 
of  a  business  block  worth  fifty  thousand  dollars,  would 
cost  the  owner  no  more  than  a  similar  street  improvement 
or  walk  adjoining  a  lot  of  the  same  size  which  might  not 
be  worth  more  than  five  hundred  dollars.  Under  the 
present  system  the  man  whose  investments  are  mainly  in 
personal  property  only  assists  in  paying  a  part  of  the  tax, 
being  the  one-third  which  the  city  pays,  while  perhaps 
this  same  individual  and  the  one  who  owns  the  fine  resi- 
dence and  the  business  block  may  use  the  street  a  score 
of  times,  while  the  owner  of  the  five  hundred  dollar  house 
and  lot  might  not  use  it  at  all,  and  it  seems  that  it  would 
not  be  said  to  be  unjust  if  the  original  plan  had  been  to 
spread  the  whole  expense  as  a  general  tax,  but  there  are 
some  good  arguments  upon  the  other  side  of  the  question, 
and  one  strong  one  is  that  since  the  plan  of  charging  the 
expense  of  such  improvements  in  part  to  the  abutting 
property  has  been  in  vogue  so  many  years,  the  proposed 
change  would  not  be  fair  to  those  who  have  already  paid 
for  the  special  improvements. 

Kalamazoo  has  no  board  of  public  works,  but  the  sub- 
ject of  having  such  has  been  considerably  discussed.  If 
such  a  board  were  appointed  it  would  be  given  control 
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of  all  public  improvements,  and  as  the  term  of  its  officers 
would  be  for  three  years  or  more,  it  would  be  better  able 
to  lay  out  its  work  upon  and  follow  some  plan,  than 
could  several  committees  each  put  in  charge  of  depart- 
ments of  the  work,  and  very  liable  to  be  changed  in  their 
make-up  every  year  as  the  persons  composing  the  council 
may  change. 

The  burden  of  performing  municipal  work  is  one 
which  is  considerable. 

The  public  is  a  hard  master  to  please.  It  is  common 
to  select  for  members  of  the  common  council  or  alder- 
men of  a  city,  gentlemen  who  have  had  experience  in 
business  affairs,  and  generally  such  men  have  consider- 
able private  business  to  attend  to,  and  must  either  neg- 
lect that,  or  the  public  business. 

Ordinarily  but  little  salary  is  attached  to  the  office. 
The  time  spent  and  the  annoyance  experienced  naturally 
discourage  these  busy  men,  and  consequently  many  of 
them  refuse  after  their  first  experience  to  act  again.  The 
result  is  that  their  places  must  be  filled  by  others,  per- 
haps of  less  ability — others  who  have  not  had  so  much 
experience,  and  of  course  such  changes  are  detrimental 
to  the  best  interest  of  the  municipality.  In  my  judg- 
ment, it  would  be  for  the  best  interest  of  cities  to  have 
the  mayor  of  the  city  a  salaried  officer,  and  so  well  sal- 
aried that  a  competent  person  could  afford  to  give 
his  whole  time  to  the  city's  business,  and  then  require 
him  to  do  it.  If  this  be  done,  a  person  who  is  elevated 
to  this  position  would  expect  to  lay  aside  his  private  busi- 
ness and  give  his  time  to  public  duties.  He  would  not 
expect  to  perform  the  public  work  only  when  his  private 
work  was  out  of  the  way.  In  my  judgment,  thousands 
of  dollars  have  been  squandered  by  the  cities  of  our 
state,  because  some  of  their  best  citizens  have  been 
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elected  their  mayors,  who  have  been  too  much  en- 
grossed with  their  private  affairs  to  attend  to  their  public 
duties.  What  I  have  said  in  this  regard  I  do  not  say 
especially  with  reference  to  Kalamazoo,  for  it  has  been, 
as  compared  with  its  sister  cities,  extremely  fortunate  in 
this  respect,  but  I  say  it  in  a  general  way  with  regard  to 
every  city  of  twenty  thousand  and  upwards  of  inhabit- 
ants which  does  not  provide  its  executive  officer  with 
sufficient  salary  to  command  his  whole  time. 
Nov.  2,  1895. 


1 


CITY  GOVERNMENT  IN  JACKSON. 


BY  GENERAL  W.  H.  WITHINGTON. 


Jackson  by  the  State  Census  of  1894  has  22,623  in- 
habitants within  an  area  of  nine  square  miles.  It  was 
incorporated  as  a  village  March  7th,  1843,  and  as  a  city 
February  14th,  1857. 

CHARTER  LEGISLATION. 

Its  charter  was  obtained,  and  has  since  been  frequently 
amended,  as  municipal  charters  in  this  State  are  habitu- 
ally procured  and  amended,  by  special  acts  of  the  Legis- 
lature. These  enactments,  unless  there  is  a  contest,  go 
through  with  very  little  knowledge  and  very  great  indif- 
ference on  the  part  of  the  legislators  as  to  what  they 
contain. 

The  essential  factor  in  procuring  legislation  upon  city 
charters  and  amendments  thereto  is,  that  the  senator  or 
representative  from  the  district  in  which  the  city  lies  shall 
favor  them.  If  he  says,  or  they  say,  the  bill  is  all  right, 
and  there  is  no  opposition  from  the  municipality,  it  goes 
through  with  skating  speed.  If  there  be  opposition,  it 
can  effect  little  against  the  will  of  the  local  members  of 
the  legislature  who  desire  the  bill.  Under  this  order  of 
things  many  vicious  provisions  have  been  introduced  into 
village  and  city  charters,  and  schemes  have  been  enacted 
of  which  only  the  schemers  had  knowledge. 

In  the  legislature  of  1891  a  charter  amendment  bill 
was  passed  changing  the  boundaries  of  several  wards  of 
a  city  in  this  State.    Some  weeks  later  another  bill  was 
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passed  restoring  these  boundaries.  The  sole  object  of 
the  first  bill  was  to  legislate  out  of  office  a  number  of 
Republican  aldermen. 

No  established  method  exists  in  this  State  for  initiat- 
ing or  procuring  charter  amendments.  The  people  of  a 
city  rarely  have  a  voice  in  these  amendments,  and  fre- 
quently are  without  knowledge  of  them.  They  are  gen- 
erally prepared  by  committees  of  city  councils  or  by  city 
officers,  sometimes  by  citizens  standing  in  no  official  rela- 
tion to  the  city,  and  these  latter  are  as  likely  to  be  good 
amendments  as  the  former.  From  whatever  source  they 
come,  however,  they  must  as  a  rule  stand  or  fall,  pass  or 
fail,  at  the  will  of  the  members  of  the  legislature  repre- 
senting the  locality.  The  last  amendments  to  the  Jack- 
son charter  were  made  by  the  legislature  of  1895.  They 
were  devised  nominally  by  a  committee  of  the  council, 
really  by  the  mayor.  The  chief  features  of  the  amend- 
ments were  provisions  for  street  paving.  A  modification 
of  these  amendments  was  sought  by  a  citizens'  organiza- 
tion known  as  "  The  General  Welfare  Association."  The 
representative  in  the  legislature  from  Jackson  was  a  mem- 
ber of  the  common  council,  and  favored  the  amendments. 
The  modifications  sought  were  therefore  ignored,  and  the 
mayor's  paving  provisions  were  enacted.  The  paving  is 
now  being  done  on  a  large  scale,  and  the  enterprising 
mayor,  now  ex-mayor,  is  the  contractor  for  all  the  paving. 

Under  the  prevailing  methods  in  the  initiation  of 
charter  amendments  and  their  enactments,  the  kind  of 
charter  with  which  a  city  may  finally  find  itself  possessed 
is  largely  a  matter  of  chance  upon  which  the  citizens  have 
very  little  to  say. 

JACKSON  CHARTER. 

The  charter  of  the  City  of  Jackson  is  regarded  by  its 
citizens  as  a  good  one,  and  the  municipal  condition  of 


CITY  GOVERNMENT  IN  JACKSON 


33 


the  city  is  "not  so  bad  as  it  might  be."  Not  bad  enough 
to  make  this  paper  a  startling  one  at  all.  I  shall  endeavor 
to  give  the  facts  about  the  condition  of  the  city  govern- 
ment as  fairly  as  I  can,  without  expecting  to  challenge 
attention  to  the  city  either  as  a  model  or  warning. 

MAYOR. 

The  structure  of  the  city  government  is  that  common 
in  the  main  with  other  cities  in  the  State.  There  is  a 
Mayor.  He  is  elected  annually.  He  is  the  chief  execu- 
tive officer  of  the  city,  and  it  is  made  his  duty  to  exercise 
supervision  over  the  several  departments  of  the  city  gov- 
ernment, and  see  that  the  laws  relating  to  the  city,  and 
the  ordinances  and  regulations  of  the  council  are  enforced. 
He  has  within  the  city  the  power  of  a  sheriff  to  suppress 
disorder  and  to  command  assistance  of  the  citizens  there- 
to. He  can  suspend  any  officer  of  his  own  appointment, 
and  also  the  chief  of  police  or  any  policeman. 

The  approval  of  the  mayor  is  requisite  to  the  first 
enactment  of  ordinances  and  resolutions  of  the  council. 
He  has  veto  power,  and  when  a  resolution  embraces  sev- 
eral distinct  matters,  he  can  approve  a  part  and  disap- 
prove a  part.  Measures  can  be  passed  over  the  mayor's 
veto  by  a  vote  of  two-thirds  of  all  the  aldermen  elected. 
The  mayor  is  not  a  member  of  the  common  council,  nor 
its  presiding  officer,  but  the  charter  requires  him  to  attend 
the  meetings  of  the  council.  The  mayor  has  a  salary  of 
one  thousand  ($1,000)  dollars  a  year. 

COMMON  COUNCIL. 

The  chief  factor  in  the  city  government  is  the  common 
council.  It  is  made  up  of  sixteen  aldermen  and  the 
recorder.  The  recorder  has  no  vote.  The  aldermen  are 
elected  two  each  from  eight  wards.  They  are  elected  for 
two  years,  one  each  year.    The  legislative  authority  of 
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the  city  is  vested  in  the  common  council,  but  it  has  more 
than  strictly  legislative  functions.  It  audits  all  claims 
and  grants  licenses.  It  has  the  sole  appointing  power  as 
to  overseer  of  poor,  weigh-master,  poundmaster,  fire 
warden,  health  officers,  board  of  health  and  board  of 
assessors,  whose  duty  it  is  to  assess  cost  of  sewers,  etc. 
As  to  all  the  other  appointive  officers,  except  policemen 
and  firemen,  the  language  of  the  charter  is,  "The  council 
shall  appoint  on  the  nomination  of  the  mayor."  The 
council,  under  certain  restrictions,  can  remove  from  office 
all  officers,  both  appointive  and  elective,  except  mayor 
and  justice  of  the  peace.  Aldermen  are  paid  a  salary  of 
seventy-five  ($75.00)  dollars  a  year. 

BOARDS. 

Departments  of  city  affairs  set  apart  from  the  direct 
management  of  the  council  are  in  general  placed  under 
the  management  of  boards. 

There  are  the  following  named  boards,  all  appointed 
by  the  council  upon  the  nomination  of  the  mayor:  Board 
of  Public  Works,  Board  of  Police  Commissioners,  Board 
of  Fire  Commissioners,  Board  of  Cemetery  Trustees, 
Board  of  Health,  Hospital  Board,  and  Board  of  Library 
Managers.    These  boards  appoint  officers  under  them. 

OTHER  OFFICERS. 

In  addition  to  the  Mayor,  Kecorder  and  Aldermen, 
there  are  elected  by  the  city  at  large,  a  Treasurer,  City 
Attorney,  two  School  Inspectors,  four  Justices  of  Peace, 
and  from  each  ward  a  Supervisor. 

This  briefly  is  the  structure  of  the  city  government. 

While  the  administration  of  government  may  be  more 
essential  than  its  forms,  so  long  as  44  that  which  is  best 
administered"  is  not  procured,  or  procurable,  men  wiser 
than  fools  will  concern  themselves  about  the  forms,  and 


CITY  GOVERNMENT  OF  JACKSON. 


35 


the  cut  and  dry  method  of  constructing  city  charters  will 
go  on,  in  the  hope  of  evolving  a  form  which  will  be  best 
fitted  to  our  cities  and  citizens.  There  has  been  more 
enactment  of  new  ideas  into  city  charters  in  the  past  ten 
years  than  in  any  previous  period.  Jackson  affords  no 
example  of  the  operation  of  the  newest  of  these  ideas, 
but  1  cannot  fairly  state  its  municipal  condition  without 
some  further  mention  of  its  charter  provisions.  The 
financial  provisions  were  devised  by  men  of  exceptional 
business  ability  and  may  be  of  interest  to  the  association. 

RESTRICTIVE  PROVISIONS. 

A  dominant  feature  in  all  charters  is  the  restrictions. 
The  charter  of  Jackson  is  rigidly  restrictive  on  the  power 
of  the  Council  to  raise  and  expend  money.  The  amount 
which  the  Council  can  raise  by  tax  in  any  one  year  for 
all  purposes  has  been  limited  by  the  Charter  to  15f  mills. 
The  amendment  of  1895  relative  to  paving,  authorized  a 
bond  issue  in  each  year  equal  on  the  present  assessment 
to  2  1-5  mills.  Under  a  questionable  state  law  authoriz- 
ing cities  to  levy  for  streets  and  sidewalks  over  and  above 
what  their  Charters  allow,  5  mills  on  the  dollar,  Jackson 
levies  two  (2)  mills  for  sidewalks,  making  the  whole  levy 
about  two  per  cent.  Special  assessments  for  sewers,  for 
pavements,  for  street  openings  and  for  sidewalks  can  be 
levied  on  property  supposed  to  be  benefited.  There  are 
two  provisions  in  the  Charter  for  raising  more  than  the 
limits  named.  One  provides  that  the  tax  for  general 
purposes  may  be  increased  by  one  half  of  one  per  cent  by 
vote  of  the  people  specifically  had  in  any  one  year.  The 
other  provides  that  for  public  buildings  or  grounds,  or 
other  public  improvements,  the  question  may  be  submit- 
ted to  vote,  at  an  annual  or  special  meeting  of  the  elect- 
ors, of  raising  not  exceeding  one  per  cent.  If  voted,  the 
Charter  says  it  shall  be  raised  with  the  next  annual  city 
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tax.  The  theory  of  the  Jackson  Charter  is  strictly  upay 
as  you  go.  " 

There  is  one  provision  of  the  Charter  relative  to 
amounts  to  be  raised  by  tax  which  instead  of  naming  an 
amount  the  Council  must  not  exceed,  requires  that  the 
full  sum  named  shall  be  raised.  This  is  a  three  (3)  mill 
tax  for  the  interest  and  sinking  fund. 

It  is  forbidden  that  warrants  shall  be  drawn  upon  the 
treasury  after  the  fund  from  which  it  should  be  paid  is 
exhausted,  and  a  blackboard  in  the  Council  room  shows, 
for  each  session,  the  state  of  each  fund. 

There  are  other  Charter  restrictions.  I  state  only  the 
financial  ones,  because  they,  I  think,  are  to  some  extent 
peculiar  to  the  Jackson  Charter,  while  the  others  are 
common. 

ADMINISTRATION. 

The  administration  of  municipal  affairs  in  Jackson  has 
been  good  or  bad,  or  a  mixture  of  both  in  close  accord 
with  the  character  of  the  men  who  have  administered 
them.  The  city  has  had  in  office  no  great  scoundrels  and 
no  great  scandals.  It  has  suffered  more  from  lack  of  abil- 
ity than  from  lack  of  honesty  in  its  council.  The  most 
conspicuous  and  the  most  costly  demonstration  of  this 
has  been  in  the  planning  and  construction  of  water- works 
and  sewers,  and  right  here  the  form  of  government  must 
share  responsibility  with  the  personality  of  it. 

The  city  is  hurt  from  the  structure  of  the  council  as 
the  nation,  the  state  and  the  county  suffer  from  the  fact 
that  the  legislative  body  in  each  case  is  made  up  of  mem- 
bers whose  first  sense  of  duty  is  to  a  constituency,  and 
whose  paramount  interest  lies  in  standing  well  with  that 
constituency.  The  city  at  large  has  no  representative  in 
the  common  council.  All  the  aldermen  are  representa- 
tives of  the  wards.    Not  only  is  it  generally  the  case  that 
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the  smaller  the  constituency  the  smaller  the  man,  but  the 
sense  of  duty  with  the  average  alderman  does  not  cover 
the  other  aldermen's  ward,  and  this  is  neither  strange  or 
so  greatly  culpable.  Because,  then,  largely  from  the 
form  as  well  as  from  the  men,  there  has  been  in  Jackson 
a  costly  lack  of  comprehensive  planning,  and  there  has 
been  a  costly  lack  of  continuity  of  execution,  especially 
in  such  public  works  as  water  piping  and  sewers.  The 
determination  of  what  shall  be  done  lies  with  the  coun- 
cil. The  function  of  the  Board  of  Public  Works  is  to  do 
what  the  Council  determines  shall  be  done.  An  alder- 
man's perception  of  his  interest,  perhaps  his  conception 
of  his  duty  being  to  look  after  his  own  ward,  it  could 
not  well  be  otherwise  than  that  the  city's  water  system 
and  sewer  system  should  be  no  system  at  all,  and  such  is 
the  case.  It  has  water  mains  ridiculously  small  and 
sewers  inadequate  to  their  extension  and  laterals.  This 
is,  of  course,  a  disadvantage  to  all  parts  of  the  city,  as 
much  so  as  would  be  the  arteries  and  veins  of  the  human 
body  if  arranged  by  a  guess  and  a  scramble  of  its  mem- 
bers. A  wise  seeking  of  ward  interests  alone  would  see 
that  only  by  a  comprehensive  system  could  even  local 
interest  be  best  served,  but  the  seeking  which  looks  only 
for  one's  own  is  never  wise. 

The  city  owns  water  works,  fire  department  buildings, 
buildings  formerly  the  factory  of  the  George  T.  Smith 
Purifier  Company.  It  rents  its  offices,  Council  rooms, 
police  station,  and  hay  market.  Its  public  lighting  is 
electric  and  is  contracted.  The  city  is  well  lighted,  but 
the  cost  is  large,  running^to  nearly  $18,000  per  year. 

Franchises  have  been  granted  to  street  railways,  gas 
companies,  electric  companies,  telegraph  and  telephone 
companies,  in  each  case  without  compensation  from  the 
companies  to  the  city  save  a  small  concession  in  rates  on 
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telephones.  No  tax  is  paid  by  telegraph  or  telephone 
companies,  and  none  is  levied  on  the  piping  of  gas  com- 
panies or  on  the  track  or  wires  of  street  railway  com- 
panies. 

PROPERTY  ASSESSMENTS. 

The  assessment  of  property  for  taxation  is  made  by  the 
Supervisors,  one  of  whom  is  elected  from  each  ward.  No 
part  of  our  city  system  is  so  bad  and  no  official  duty  is  so 
badly  performed  as  the  assessment  of  property.  The 
dominating  purpose  of  the  Supervisor  is  to  keep  down 
the  assessment  of  his  ward  and  to  insure  his  own  re- 
election. To  this  end  he  makes  a  ready  adaptation  of 
the  parable  of  the  unjust  steward,  and  is  so  expert  in 
making  friends  at  the  expense  of  his  master,  the  city, 
that  once  well  in  office  and  pliant  enough  or  corrupt 
enough,  a  supervisor  in  Jackson  holds  his  place  for  years 
regardless  of  party  lines.  In  many  cases  he  is  a  petty 
ruler  who  rewards  his  friends  who  vote  for  him  and  "see 
him,"  and  punishes  those  who  do  not.  The  assessment 
of  property  in  Jackson  is  consequently  full  of  glaring 
inequalities  and  shady  iniquities.  The  assessed  valuation 
of  the  real  and  personal  property  of  the  city  is  $6,856,- 
810.  There  has  been  no  material  change  in  the  valuation 
for  ten  years.  The  tax  levied  last  year  was  $119,516.88; 
the  tax  collected  was  $113,541.91;  there  was  received 
from  all  other  sources,  $70,423.45.  Of  this  amount  there 
was  received  for  bonds  refunded,  $10,575.,  leaving  as  a 
revenue  $59,848.45,  and  making  total  revenue  $173,- 
390.36. 

The  two  chief  items  of  revenue  aside  from  direct 
taxes  were:  water  collections,  $22,581.84;  liquor  licens- 
es, $18,953.55. 

The  expenditures  paid  by  the  City  of  Jackson  for  the 
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year  ending  February,  1895,  exclusive  of  water  bonds 
paid,  were  $188,119.67. 

Of  the  expenditures  the  salaries  of  officers  make  up  a 
large  sum.  Including  policemen  and  firemen,  and  not 
including  the  per  diem  of  inspectors  of  election,  and  spe- 
cial assessors,  the  salary  pay  roll  was  $51,354.14.  This 
amount  exceeded  by  $10,000  the  total  sum  expended  by 
the  city  for  street  work  and  sidewalks,  and  sewer  con- 
structions. 

The  bonded  debt  of  the  city  is  $310,540.00.  $200,- 
000  of  this  indebtedness  has  been  created  since  1887. 
Neither  the  spirit  nor  the  letter  of  the  charter  has  been 
lived  up  to  in  the  matter  of  creating  new  indebtedness. 
It  has  been  done  upon  votes  of  the  people  and  because 
of  no  protest  against  it.  In  other  less  important  particu- 
lars there  have  been  departures  from  strict  compliance 
with  the  charter. 

There  are  eighty-four  (84)  saloons  in  the  city.  The 
number  has  not  been  increased  of  late  years.  Saloons 
have  not  been  allowed  to  run  without  licenses.  The  reg- 
ulations of  the  state  law  as  to  closing  on  Sundays,  on 
holidays  and  at  night  are  not  strictly  enforced. 

PARTY  LINES. 

The  charter  of  the  city  of  Jackson  does  not  require 
that  the  several  boards  shall  be  non-partisan  or  bi-partisan. 
They,  however,  have  been  made  up  nearly  all  the  time 
of  men  from  two  parties,  sometimes  from  three.  The 
appointments  of  policemen  and  firemen  have  not  been 
subject  to  criticism  because  of  partisanship.  Nomina- 
tions for  elective  city  officers  have  always  been  made  on 
party  lines,  but  the  elections  have  not  been  closely 
within  them.  In  the  election  last  April  a  Republican 
Mayor  was  elected  by  572  majority,  a  Democratic  Re- 
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corder  by  644,  a  Republican  City  Attorney  by  146,  and  a 
Democratic  Treasurer  by  130  majority,  and  all  of  them 
are  good  officers. 

PUBLIC  LIBRARY. 

One  of  the  influences  for  good  citizenship  and  one  of 
the  institutions  in  which  the  citizens  take  just  pride  and 
satisfaction  is  the  Public  Library.  It  is  maintained  by  a 
direct  tax  of  three-fourths  (f)  of  a  mill,  which  for  the 
current  year  should  yield  $5,095,68.  All  fines  for  vio- 
iation  of  city  ordinances  estimated  at  $300.00.  Library 
fines,  estimated,  $225.00.  Total,  $5,520.68.  The  Lib- 
rary is  housed  in  handsome  quarters,  has  13,506  volumes, 
and  last  year  gave  out  82,171  volumes. 

SCHOOLS. 

There  are  two  school  districts  in  the  city.  School 
finances  and  school  management  are  wholly  independent 
of  the  city  government,  and  each  district  is  independent 
of  the  other.  The  members  of  the  school  board  are  elected 
by  ballot.  Women  can  vote,  and  do  vote,  and  in  district 
No.  1  there  are  two  women  members  of  the  board.  They 
are  recognized  as  valuable  members  and  were  re-elected 
a  year  ago  for  the  second  term.  The  number  of  scholars 
enrolled  in  1894  was  3,854;  average  attendance,  2,860; 
number  of  teachers  employed,  81.  The  estimated  expen- 
diture of  the  schools  for  the  current  year  was  $63,755. 
There  is  a  bonded  debt  of  $21,000.  The  valuation  of 
school  property  is  $222,548.38.  Party  politics  have  not 
entered  into  election  of  members  of  the  school  board. 

ADMINISTRATION  BY  BOARDS. 

Department  administration  by  Boards  has  had  quite  a 
long  trial  in  Jackson.  As  against  the  management  of 
these  several  departments  by  the  council,  the  judgment 
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is  in  favor  of  boards.  As  compared  with  the  plan  of  a 
single  executive  head  with  chiefs  of  departments,  we  have 
had  no  experience.  We  have  seen  that  under  board  man- 
agement one  ill  is  liable,  and  another  is  quite  sure  to 
exist.  The  members  of  boards  with  their  shared  respon- 
sibility are  liable  to  be  lax  in  attention  to  their  duties.  If 
interested  in  them,  they  are  sure  to  each  magnify  their 
own  department,  and  to  pull  the  city  purse  for  all  they 
can  get.  They  are  not  concerned  that  other  departments 
shall  have  a  fair  share  of  appropriations,  or  that  the  con- 
tents of  the  purse  shall  go  around.  These  are  evils,  but 
not  the  greatest  possible  evils.  A  city  will  suffer  from 
them  economically,  but  that  is  not  the  worst  form  of 
municipal  misgovernment. 

The  plan  of  one  responsible  head  and  assistants  con- 
trolled by  that  head,  is  advocated  by  many  of  our  promi- 
nent citizens  who  have  had  official  insight  into  city  admin- 
istration. All  can  see  its  good  points  under  a  good  mayor. 
It  is  analogous  to  the  management  of  private  corpora- 
tions and  its  superior  effectiveness,  as  a  method  of  admin, 
istration,  is  beyond  question.  There  is,  however,  an 
essential  difference  between  the  considerations  which 
affect  and  the  power  which  controls  the  selection  and 
retention  of  the  head  of  a  private  corporation,  and  those 
which  determine  the  selection  and  succession  of  a  mayor. 
The  head  of  a  private  corporation  holds  his  place  upon 
his  ability  to  handle  its  affairs  to  good  results  to  the 
owners.  The  head  of  a  municipal  corporation  holds  his 
place  by  votes,  and  fidelity  of  stewardship  is  not  the  only 
thing,  often  not  the  chief  thing,  sometimes  not  the  thing 
at  all  which  secures  votes.  If  a  mayor  wants  to  continue 
in  office,  we  have  not  far  to  go  from  Detroit  for  a  demon- 
stration of  the  means  by  which  it  may  be  accomplished. 
The  power  of  machinery  in  physics  is  outdone  by  its 
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effectiveness  in  municipal  politics.  I  think  our  city  would 
hesitate,  I  think  any  city  of  its  size  may  hesitate  to 
exchange  the  government  of  divided  power  and  responsi- 
bility for  that  of  single  control.  No  doubt  that  the  former 
is  the  weaker  and  less  effective  for  business.  No  doubt 
that  the  latter  is  the  stronger  and  more  efficient.  In  its 
strength,  however,  lies  the  danger  of  an  administration 
which  may  be  more  damaging  to  a  city  than  unthrift  or 
slack  economy,  and  more  difficult  to  remedy.  If  the 
people  really  had  the  say,  really  would  say  who  their 
officers  should  be,  a  remedy  for  ill-administration  of  any 
kind  would  be  quick  at  hand.  But  while  recent  exam- 
ples, and  notably  in  New  York,  of  what  the  people  can 
do  when  they  rise  in  their  might,  are  striking  and  encour- 
aging, it  is  not  to  be  forgotten  that  the  examples  illus- 
trated also  how  bad  affairs  must  become  and  how  long 
they  must  stay  bad  before  the  people  will  rise. 

It  is  something  in  favor  of  boards  that  they  take  into 
and  interest  in  city  affairs  a  larger  number  of  citizens. 

There  are  things  to  be  decided,  as  well  as  things  to 
be  done  in  the  executive  departments.  Upon  matters  of 
judgment,  the  saying  that  u  two  heads  are  better  than 
one"  holds  its  place  out  of  common  experience.  "In  the 
multitude  of  counsellors  is  safety"  has  behind  it  the  wis- 
dom of  Solomon.  Who  of  us,  with  the  greatest  confidence 
in  his  own  judgment,  has  not  many  times  seen  things 
differently  and  reached  wiser  conclusions  upon  discussion 
with  others.  For  myself  and  for  our  city  I  would  not  say 
change  from  our  present  form  to  that  of  executive  control 
of  all  departments  in  the  hands  of  a  mayor. 

There  are  two  changes  in  our  city  charter  very  desir- 
able. They  are  a  city  assessor  or  assessors  in  place  of 
assessment  by  eight  ward  supervisors,  and  the  election  of 
one-half  of  the  city  council  by  the  city  at  large.  With 
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these  two  changes  made  and  in  operation,  I  believe  we 
could  point  you  to  a  good  city  charter  and  a  good  munic- 
ipal condition  in  Jackson. 


CITY  GOVERNMENT  IN  SAGINAW, 


BY  HON.  WM.  It.  WEBBER. 

The  City  of  Saginaw  had  a  population  in  1890,  as 
shown  by  the  census,  of  46,322.  It  comprises  an  area  of 
about  four  and  one-half  miles  square,  lying  on  both  sides 
of  Saginaw  River.  Originally  the  City  of  Saginaw  was 
on  the  west  side  of  the  river,  and  the  City  of  East  Sagi- 
naw on  the  east  side  of  the  river,  the  former  having  been 
incorporated  as  a  city  in  1857  and  the  latter  in  1859:  the 
two  were  consolidated  as  one  city  under  the  name  of 
"Saginaw,1'  in  1890.  During  their  separate  existence 
each  of  these  cities  had  made  certain  municipal  improve- 
ments, and  had  outstanding  certain  municipal  obligations. 
At  the  time  of  consolidation,  each  had  its  own  system  of 
schools — that  on  the  west  side  being  modeled  somewhat 
after  the  old  township  system  of  trustees  elected  at  a 
popular  meeting  called  for  that  purpose,  that  on  the  east 
side  of  the  river  conducted  and  controlled  by  a  Board  of 
Education,  the  members  of  which  were  elected  by  the 
people  at  the  polls.  At  the  time  of  consolidation  it  was 
provided  that  there  should  be  an  eastern  taxing  district 
and  a  western  taxing  district,  and  that  the  municipal 
expenses  for  certain  local  purposes  should  be  borne  by  the 
taxing  district  in  which  the  expense  was  incurred,  and  that 
the  system  of  schools  should  remain  substantially  unim- 
paired on  each  side  of  the  river. 

The  city  has  now  two  electric  railroad  companies, 
practically  under  one  management,  having  about  twen- 
ty-eight miles  of  track  within  the  city  limits,  giving, 
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on  the  whole,  in  its  operation,  excellent  satisfaction.  It 
has  two  gaslight  companies,  one  operating  on  the  east 
side  of  the  river  and  the  other  on  the  west.  It  has  three 
electric-  light  companies,  and  the  streets  are  lighted  by 
electricity  every  night  during  the  year  from  darkness  to 
dawn.  The  water  works,  of  which  there  are  two  plants, 
have  a  total  of  eighty  miles  of  water  pipe  mains,  are 
operated  and  controlled  by  a  Board  of  "Water  Commis- 
sioners. The  system  for  making  municipal  improvements 
requires,  first,  that  the  Common  Council  declare  the 
improvement  a  public  necessity,  and  then  the  matter 
is  to  be  referred  to  the  Board  of  Public  Works,  composed 
of  five  members,  whose  duty  it  is  to  prepare  plans  and 
specifications  and  estimates  for  the  proposed  improvement, 
and  submit  the  same  to  the  Council;  if  approved,  the 
Council  then  directs  the  Board  to  proceed  and  advertise 
for  the  lowest  bidder.  After  the  bids  are  received  by  the 
Board,  all  the  bids  received  are  reported  to  the  Common 
Council,  with  a  recommendation,  and  if  the  recommenda- 
tion be  approved,  the  Board  is  instructed  to  sign  contracts 
and  proceed  with  the  work.  The  City  Engineer  is 
appointed  by  the  Board  of  Public  Works,  but  his  com- 
pensation is  fixed  by  the  Council. 

The  Police  Department  is  very  well  organized;  it  is 
under  the  control  of  a  Board  of  Police  Commissioners, 
of  which  the  Mayor  is  ex-officio  a  member. 

The  taxes  for  city  purposes,  for  the  last  three  years, 
have  averaged  $23. 85  on  each  $1,000  valuation.  The  city 
has  an  excellent  system  of  sewerage,  and  has  incurred 
large  expense  in  that  direction.  Its  buildings  for  school 
purposes  are  ample  and  good.  Necessarily,  therefore,  the 
taxes  have  been  high  to  provide  for  these  improvements. 

It  is  not  believed  that  there  has  been  any  waste  of 
money  in  municipal  affairs  to  any  considerable  extent. 
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Mistakes  have  been  made,  and  sometimes  the  improve- 
ments have  cost  more  than  necessary  by  reason  of  errors 
of  judgment  as  to  methods,  but  on  the  whole  the  affairs 
of  the  city,  since  consolidation,  and  the  affairs  of  both 
cities,  prior  to  consolidation,  have  been  managed  honestly 
and  with  fair  efficiency. 

The  police  organization  is  such  that  gambling  houses 
in  some  years  have  been  absolutely  non-existent;  in  other 
years  more  laxity  was  shown  by  the  Police  Board,  and 
some  could  find  a  place  to  carry  on  their  business  in  a 
quiet  way.  The  liquor  tax  is  collected  with  efficiency. 
For  the  year  1895  the  tax  was  paid  by  135  persons  or 
firms,  the  total  amount  of  the  tax  being  $66,916.64. 

There  are  no  reforms  considered  desirable  for  the 
municipal  regulation  of  Saginaw  which  call  for  addi- 
tional legislation.  Municipal  government  depends 
largely  upon  the  wisdom,  the  discretion  and  the  efficiency 
of  those  charged  with  its  enforcement.  Naturally  cities 
are  places  where  the  vicious  and  the  criminals  congregate. 
Those  charged  with  the  execution  of  tbe  law  and  the  pres- 
ervation of  the  peace  have  ample  powers  given  them, 
and  to  be  efficient  this  power  should  be  constantly  felt. 
Spasmodic  seasons  of  executing  law  are  most  unwise. 
Those  who  belong  to  the  criminal  classes  should  feel  the 
pressure  of  the  law  upon  them  every  day  and  every  night, 
and  that  pressure  should  never  be  relaxed,  but  it  should 
be  tightening  continually  until  these  people  are  driven 
out  of  the  city  or  confined  for  their  offences. 

Experience  has  demonstrated  that  there  are  some  evils 
existing  in  society  which  cannot  be  absolutely  suppressed 
and  abolished;  as  to  such,  it  is  wiser  to  restrain  and  regu- 
late, and  do  this  effectively,  than  to  attempt  the  aboli- 
tion of  that  which  experience  has  shown  to  be  im- 
possible to  abolish.    A  wise  legislator  makes  his  laws 
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with  reference  to  the  people  upon  whom  they  are  to 
operate.  It  is  the  desire  of  all,  except  the  criminal 
classes,  to  have  law  and  order  enforced.  There  are  many 
differences  of  opinion  as  to  the  best  methods  and  as  to  the 
wisest  regulations  for  this  purpose.  The  largest  liberty 
which  can  be  accorded  to  the  individual,  so  long  as  he  is 
capable  of  self-government,  is  wisest,  if,  in  the  exercise 
of  that  liberty,  he  does  not  trespass  upon  the  rights  of 
others. 

On  the  whole,  the  municipal  condition  of  Saginaw  is 
healthy;  there  are  no  corrupt  rings  controlling  expendi- 
ture or  wasting  the  city's  money.  The  City  of  Saginaw 
is  situated  in  the  center  of  the  best  farming  region  in 
Michigan.  It  formerly  had  large  industries  in  the  way 
of  manufacture  of  lumber  and  salt;  it  has  those  industries 
still,  somewhat  lessened,  as  the  lumber  supply  is  decreas- 
ing and  salt  is  becoming  so  abundant  that  it  does  not  pay 
to  manufacture.  But  other  industries  are  springing  up, 
and  with  its  facilities  for  transportation,  both  by  water 
and  rail,  and  with  the  facilities  for  cheap  living,  it  is  be- 
lieved that  its  future  as  a  large  city  is  assured,  and  the 
system  of  municipal  improvement  and  government  which 
has  been  laid  is  one  upon  which  it  is  believed  safe  to  build. 


CITY  GOVERNMENT  IN  DETROIT. 


BY  PROF.  CHARL.ES  A.  KENT. 

The  subject  will  be  considered  under  three  heads. 

1.  The  method  in  which  municipal  officers  are 
selected,  and  the  character  of  Our  officials. 

2.  How  far  the  objects  of  city  government  are  ac- 
complished. 

3.  The  cost  of  our  municipal  government. 

1.  Officers  are  chosen  by  popular  suffrage,  or  by  the 
Common  Council  on  the  nomination  of  the  Mayor,  or 
without.  The  line  which  divides  those  who  are  elected 
from  those  who  are  appointed  seems  to  be  based  on  no 
principle.  The  attorney,  clerk,  and  treasurer  are  elected. 
The  counselor,  controller,  and  the  members  of  the  vari- 
ous boards  are  appointed.  Candidates  for  elective  offices 
are  nominated  by  our  political  parties,  formed  almost 
wholly  on  national  issues.  It  would  seem  just  as  wise 
for  the  stockholders  of  corporations  to  select  their  man- 
agers, because  they  are  Democrats  or  Republicans,  as  for 
citizens  to  vote  for  municipal  officers  on  such  a  ground. 
But  it  is  easy  to  see  the  causes,  however  irrational,  which 
have  produced  this  result.  Party  success  depends  on 
party  organization.  Party  organization  depends  largely 
on  the  prizes  which  can  be  offered  the  workers.  Municipal 
offices  are  a  part  of  these  prizes.  The  managers  of  a  party 
naturally  wish  to  keep  in  their  hands  all  possible  means 
of  paying  their  subordinates.  Then  most  men  have  an 
enormous  amount  of  prejudice  in  favor  of  the  party  to 
which  they  are  attached,  and  this  leads  them  to  vote  for 
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the  party  candidates,  without  reference  to  their  charac- 
ter. Party  managers  justly  rely  much  on  this  fact.  It 
is  probable  that  national  parties  will  continue  to  control 
municipal  elections,  until  the  people  become  more  inde- 
pendent, more  intelligent,  or  some  municipal  issue  arises 
more  absorbing  for  the  time  than  national  issues. 

Party  candidates  are  selected  by  caucuses.  These 
caucuses  have  been  very  loosely  organized.  They  have 
of  late  3;  ears  been  often  carried  by  the  grossest  frauds, 
frauds  in  allowing  persons  not  members  of  the  party  to 
vote,  in  allowing  the  same  persons  to  vote  more  than 
once,  and  even  in  miscounting  the  votes  cast.  Our  last 
Legislature  has  sought  to  provide  a  remedy.  Caucuses 
must  now  be  organized  according  to  law,  and  they  are  to 
be  surrounded  with  the  safeguards  against  frauds  provided 
for  elections.  I  look  with  the  greatest  interest  to  the 
working  of  this  law.  If  the  legislative  intent  is  effected, 
a  great  step  forward  in  municipal  politics  will  have  been 
taken.  It  will  still  be  very  hard  to  prevent  voters  from 
participating  in  the  caucus  of  any  party  they  may  at  the 
time  choose,  since  if  a  voter  is  challenged  he  has  but  to 
swear  to  his  membership  of  the  party  and  his  sympathy 
with  its  objects. 

The  highest  success  of  the  law  can  only  make  the 
candidates  the  choice  of  the  majority  of  those  who  at- 
tend the  caucus.  There  will  remain  a  great  Held  for  the 
activity  of  the  the  candidates  in  getting  out  their  sup- 
porters, and  heretofore  unfortunately  the  less  intelligent 
voters  have  been  more  easily  induced  to  attend  caucuses 
than  the  more  intelligent.  And  if  all  the  members  of 
a  party  attend  its  caucuses,  it  is  not  certain  that  good 
candidates  will  be  nominated.  It  is  not  certain,  that  the 
interests  of  the  majority  are  in  favor  of  the  best  candi 
dates.    The  interest  of  the  tax-payers  may  differ  from 
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that  of  the  majority,  who  do  not  bear  municipal  burdens. 
And  there  may  be  often  a  lack  of  intelligence  necessary 
for  the  best  choice,  even  when  the  intention  of  the  voters 
is-  right. 

The  old  theory,  that,  under  a  Kepublican  government 
citizens  will  be  on  the  lookout  to  find  the  best  men  to 
elect,  if  it  was  ever  realized,  is  not  very  effective  today 
in  Detroit.  There  are  men  in  every  ward  who  pay  much 
attention  to  political  matters.  They  like  the  business, 
or  its  publicity,  or  its  pecuniary  rewards.  If  candidates 
for  any  official  position  are  not  presenting  themselves, 
they  may  be  sought,  but  then  the  qualification  desired  is 
not  mainly  fitness  for  the  position  but  fitness  to  run. 
Generally,  there  are  an  abundance  of  candidates,  each 
urging  his  own  claims.  There  is  so  much  money  spent 
in  elections,  even  when  its  use  is  thought  legitimate,  that 
willingness  to  furnish  money  is  the  chief  proof  of  fitness 
to  run.  A  man  who  seeks  an  elective  office  must  usually 
spend  time  and  money  according  to  the  importance  of 
the  office,  in  getting  the  nomination  of  his  party,  and 
then  in  securing  his  election.  It  is  amazing  that  ration- 
al men  think  there  is  honor  in  an  election  secured  by 
such  exertions.  It  is,  however,  a  good  thing,  that  many 
men  of  good  character  have  this  opinion.  Offices  can 
be  obtained  in  no  other  way;  and  if  good  men  will  not 
seek  office  under  present  conditions  then  our  municipal 
government  must  be  managed  by  inferior  men.  A  large 
proportion  of  our  highest  city  officials  are  appointed  by 
the  common  council  on  the  nomination  of  the  mayor. 
Numerous  boards  control  their  respective  departments 
with  very  great  independence. 

There  is  much  to  be  said  for  this  method  of  selecting 
officials.  He  must  be  a  poor  mayor,  who  cannot  find  a 
better  officer  than  is  likely  to  be  chosen  through  the 
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struggle  of  caucuses  and  elections,  and  very  many  citi- 
zens of  high  character  will  accept  nominations  by  the 
mayor,  who  would  not  think  of  becoming  candidates  for 
elective  office.  Appointments  are  often  made  unsought. 
Sometimes  the  common  council  confirm  such  appoint- 
ments without  solicitation.  At  the  most,  one  who  wants 
an  appointive  office  has  to  seek  the  recommendations  of 
his  friends.  There  is  no  legitimate  way  in  which  he  can 
spend  any  considerable  sum. 

Recommendations  are  much  too  easily  given.  There 
is  perhaps  no  way  in  which  many  men  of  prominence 
show  their  cowardice  and  want  of  patriotism  so  much  as 
in  the  recommendation  of  unfit  candidates.  I  wish  that 
all  recommendations  for  office  might  be  published. 

An  objection  to  appointments  on  the  nominations  of 
the  mayor  lies  in  the  fact,  that  he  may  use  the  power  of 
nomination  to  further  his  own  political  ambition. 
He  may  try  to  contract  the  official  acts  of  his  nominees. 
The  evil  is  a  great  one,  and  very  widespread.  Almost 
if  not  quite  everywhere,  those  who  administer  gov- 
ernments seek  to  keep  themselves  in  power  through  the 
aid  of  their  official  subordinates. 

Our  presidents  and  governors  do  not  often  nominate 
to  office  members  of  their  party  who  do  not  favor  them. 
Does  any  one  expect  that  one  of  our  Federal  Senators  or 
Representatives  will  support  for  office  a  man  who  has 
opposed  his  plans  % 

We  cannot  expect  from  our  mayors  a  higher  standard 
of  virtue  than  is  exacted  from  the  highest  officials  in  the 
country.  The  world  has  not  yet  reached  that  stage  of 
growth,  when  success  can  be  obtained  in  politics  or  war, 
by  unselfish  devotion  to  the  highest  ideals. 

Some  have  thought  it  would  be  better,  if  the  Mayor's 
nominations  did  not  need  the  confirmation  of  the  coun- 
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cil.  The  responsibility  would  thus  be  fixed  on  one  man. 
This  plan  seems  very  desirable,  when  we  happen  to  have 
a  mayor,  who  posesses  our  entire  confidence  and  a  coun- 
cil, many  of  whose  members  are  looking  for  some  per- 
sonal good  in  every  appointment.  But  then  it  is  possi- 
ble to  have  a  Mayor,  self  willed,  selfish  and  ignorant, 
when  the  restraining  influence  of  a  moderate  council  will 
seem  a  great  public  good.  Governmental  institutions 
are  best  that  work  best  in  the  long  run.  I  am  not  satis- 
fied that  the  concentration  of  all  appointments  in  the 
Mayor  would  be  an  improvement. 

The  question  whether  or  not  power  should  be  con- 
centrated as  much  as  possible  in  one  man,  and  reliance 
had  on  his  responsibility  is  a  very  large  one.  Experi- 
ence shows  that  such  concentration  is  essential  in  the 
control  of  military  force.  And  some  would  say,  that 
the  ideal  government  is  a  wise  and  beneficent  absolute 
monarch.  But  the  growth  of  freedom  and  of  govern- 
ment by  settled  rules  has  been  through  the  division  of 
power,  among  many  officials,  and  a  strict  limitation  of 
the  sphere  of  each. 

I  do  not  see  any  wisdom  in  the  provision  of  our  city 
charter,  which  allows  the  council  to  appoint  certain  of- 
ficers on  its  own  nomination,  and  especially  to  make  cer- 
tain offices  and  then  fill  them  at  their  discretion.  The 
natural  effect  of  such  provision  is  to  unwisely  increase 
the  number  of  officers,  and  to  make  appointments  depend 
on  the  private  bargaining  of  aldermen.  Each  alderman 
is  likely  to  control  one  or  more  offices,  but  without  any 
public  responsibility.  The  last  legislature  took  from  the 
Mayor  the  power  of  appointing  the  Board  of  Health,  and 
gave  it  to  the  governor.  This  was  done  to  effect  the  re- 
moval of  an  unpopular  official.  Whether  our  commis- 
sions should  be  appointed  by  the  Governor  or  by  the 
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Mayor  depends  upon  whether  or  not  our  cities  can  be 
trusted  with  self  control.  Perhaps  Republicans  have 
favored  appointments  by  the  Governor,  since  he  has  al- 
most always  been  of  their  party,  and  Democrats  appoint- 
ments by  the  Mayor,  since  the  city  has  usually  been 
Democratic.  There  are  advantages  in  either  system. 
The  Governor  will  be  less  influenced  by  local  politics 
and  may  be  expected  to  be  a  broader  man  than  the  mayor. 
But  the  latter  will  have  more  knowledge  of  the  wants  of  the 
city,  and  of  the  men  to  be  selected.  He  is  likely  also  to 
feel  more  the  weight  of  local  opinion.  And  if  the  Mayor 
must  owe  his  election  to  bad  elements,  whom  he  must 
pay  with  offices,  the  Governor  is  not  certain  to  stand  in  a 
very  different  position. 

1  think  there  is  a  growing  decline  in  the  public  stand- 
ing of  men  who  seek  to  be  aldermen  and  members  of  our 
Board  of  Education.  If  anyone  questions  this,  let  him 
compare  the  lists  of  these  officers  as  they  existed  thirty 
or  forty  years  ago  with  the  present.  The  same  decline 
is  noticeable  in  the  legislators  we  send  to  Lansing.  It  is 
easy  to  see  the  cause.  The  burdens  of  office  seeking 
and  of  holding  have  largely  increased  and  the  public  re- 
spect accorded  to  the  officers  in  question  has  much  dimin- 
ished. Men  of  reputation  and  means  get  neither  money 
nor  honor  out  of  such  positions.  Hence  the  making  of 
our  laws  state  and  municipal  is  generally  left  to  men  of 
inferior  standing.  There  seems  also  to  be  a  decline  in 
the  public  reputation  of  men  who  are  appointed  on  the 
numerous  unsalaried  city  commissions.  Such  decline 
must,  I  think,  be  attributed  largely  to  the  appointing 
power.  There  are  certainly  men  of  high  fitness  to  fill 
these  positions  and  of  well  known  standing,  who  would 
willingly  thus  serve  the  public,  if  the  offices  came  without 
solicitation,  and  nothing  was  expected  but  the  discharge 
of  duty. 
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Many  charges  of  bribery  have  been  brought  against 
members  of  the  common  council  and  of  the  board  of  ed- 
ucation. This  is  an  offence  hard  to  prove  since  it  is  com- 
mitted in  secret  and  both  parties  are  interested  in  hiding 
it.  And  where  a  man  of  integrity  posesses  evidence  that 
an  official  has  accepted  a  bribe  he  has  strong  motives  to 
conceal  it.  Complaint  will  bring  on  him  the  bitter  enmi- 
ty of  everyone  affected,  and  he  will  be  subject  to  all 
manner  of  counter  charges,  which,  however  false,  may 
ruin  his  comfort  and  reputation.  Bribery  is  the  natural 
result  of  a  system  by  which  poor  and  obscure  men  may 
be  chosen  to  positions,  where  they  may  dispense  favors 
of  pecuniary  value.  The  prevention  of  this  crime  is  one 
of  the  most  difficult  problems  which  countries  governed 
by  universal  suffrage  must  face. 

II.      HOW  FAR  THE  OBJECTS  OF  CITY  GOVERNMENT  ARE 
ACCOMPLISHED. 

The  chief  of  these  objects  are:  The  Public  Schools 
and  Library.  The  Streets.  The  Water  Supply.  The 
Sewers.  The  Parks.  Public  Lighting.  Fire  Protec- 
tion. The  Preservation  of  the  Public  Health.  Protec- 
tion Against  Crime. 

It  would  take  an  expert  many  weeks  to  obtain  a 
thorough  knowledge  of  any  one  of  these  departments. 
I  am  thoroughly  impressed  with  my  own  incapacity  to 
discuss  these  subjects  intelligently  even  if  time  permit- 
ted.   I  can  but  give  the  most  superficial  impression. 

The  Public  Schools  and  Library,  constitute  one  of 
the  main  sources  of  municipal  expense.  They  seem  in 
general  to  be  well  managed.  The  employees  get  and 
keep  these  places  for  their  experience  and  merit.  Pre- 
ferment does  not  come  as  a  reward  for  political  work, 
nor  are  changes  made  because  of  change  in  the  adminis- 
tration of  the  city.    The  character  of  the  teachers  and 
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the  courses  of  study  seem  to  give  public  satisfaction. 

The  Public  Schools  are  sufficient  to  accommodate  not 
more  than  half  of  the  children  returned  in  the  school 
census.  What  proportion  of  the  remainder  go  to  private 
schools  ?  What  proportion  have  finished  their  education 
and  are  at  work?  What  proportion  are  growing  up  in 
illiteracy?  Accurate  statistics  on  these  points  would  be 
of  much  value.  A  recent  school  census  purports  to  give 
the  numbers  of  private,  as  well  as  public  schools,  but 
does  not  answer  the  other  questions.  The  Public  Library 
is  well  managed.  I  can  personally  testify  to  its  useful 
ness,  and  the  courtesy  and  intelligence  of  the  employees. 

The  pavements  have  been  greatly  improved  within 
a  few  years.  Detroit  is  now  a  well  paved  city.  For 
this  we  are  indebted  to  Mayor  Pingree  and  the  present 
Board  of  Public  Works.  Four  years  ago  the  Detroit  car 
service  was  very  poor.  To-day  it  is  rapidly  improving 
and  is  likely  soon  to  be  unsurpassed.  1  think  the  credit 
is  largely  due  to  Mayor  Pingree.  Detroit  has  excep- 
tional advantages  for  water  supply  and  drainage.  The 
finest  river  in  the  world,  one  that  hardly  rises  and  falls, 
runs  at  a  rapid  rate  along  its  border.  Our  water  supply 
is  abundant  and  excellent.  A  great  deal  of  money  has 
been  expended  in  the  construction  and  maintainance  of 
sewers,  and  the  older  portions  of  the  city  appear  to  be 
well  drained.  As  to  whether  or  not  the  sewers  have 
been  built  in  the  best  way,  I  will  offer  no  opinion. 

The  Parks  in  Detroit  are  numerous.  They  have  been 
greatly  improved  in  the  past  few  years,  and  are  now  in 
admirable  condition.  Belle  Isle  is  the  pride  of  the  city, 
and  among  the  most  beautiful  parks  of  the  world.  I  find 
much  to  commend  and  nothing  worthy  of  complaint  in 
the  conduct  of  our  Board  of  Park  Commissioners* 

The  city  now  lights  its  own  streets  and  other  public 
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places.  The  work  is  in  charge  of  a  commission  of  repu- 
table men.  Since  their  work  has  been  fully  completed, 
the  city  appears  to  be  well  lighted. 

Severe  criticisms  have  been  made  upon  the  Fire 
Commission,  and  its  accounts  have  been  examined  by 
an  expert  from  New  York.  Whether  more  has  been 
discovered  than  carelessness  in  doing  business,  and  in 
keeping  books,  1  will  not  say.  But  I  hear  no  com- 
plaints of  the  Fire  Department.  It  seems  to  be  in  a 
state  of  high  efficiency.  Our  recent  tires  have  been  con- 
fined to  the  buildings  in  which  they  originated. 

Very  great  complaint  has  been  made  during  the  year 
past  of  the  Health  Board  and  especially  of  its  chief  of- 
ficer, resulting,  as  I  have  already  said,  in  his  removal 
from  office  and  a  change  in  the  appointing  power  by  the 
Legislature.  The  city  certainly  sufiered  consider- 
ably during  the  confusion  arising  out  of  the  contest. 
How  much  it  sufiered  from  the  alleged  incompetency  of 
the  health  officer,  it  would  be  difficult  to  estimate.  I 
hear  no  complaint  of  the  present  Health  Board. 

Protection  against  crime  is  one  of  the  chief  functions 
of  government  everywhere.  The  important  question  is 
how  far  criminals  are  detected  and  punished.  Is  the 
number  of  unpunished  criminals  greater  with  us  than  with 
other  civilized  nations  ?  I  have  the  impression  that  it  is 
and  yet  1  have  no  statistics  which  give  a  solid  foundation 
to  this  impression.  In  reference  to  the  mass  of  crimes, 
I  hear  no  complaint  of  the  efficiency  of  the  police,  the 
prosecuting  officers,  or  our  criminal  judges.  There  have 
been  recent  charges,  that  the  laws  as  to  closing  of  saloons 
are  not  enforced,  and  that  one  or  more  of  the  police 
commissioners  have  connived  at  this  neglect  of  the  po- 
lice. That  some  of  the  saloons  are  kept  open  in  viola- 
tion of  the  law  is  most  probable.    It  is  always  hard  to 
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enforce  any  law,  which  is  against  the  prejudices  and  in- 
terests of  any  considerable  proportion  of  the  voters. 
Office  holders,  who  seek  re-election  must  always  be  shap- 
ing their  conduct  to  secure  votes.  There  is  but  one  way 
to  make  them  enforce  laws  odious  to  a  considerable  class, 
and  that  is  to  convince  them  that  an  effective  majority 
are  in  favor  of  compelling  obedience  to  the  laws  in  ques- 
tion. 

III.      THE  COST  OF  OUR  MUNICIPAL  GOVERNMENT. 

Our  city  taxes  have  been  considerably  increased  in 
the  past  few  years.  In  1885  the  city  tax  on  my  home- 
stead was  $125.31.  In  1895  it  was  $204.16.  During 
this  time  the  assessed  value  was  raised  from  $11,000  to 
$13,000  but  1  doubt  if  the  value  of  the  property  was 
greater  at  the  assessment  inl895  than  in  1885.  Between 
said  dales,  the  net  debt  of  the  city  has  increased  more 
than  three  millions  of  dollars.  For  this  'increased  ex- 
penditure we  have  our  parks  increased  in  number  and 
greatly  improved  in  beauty.  We  have  also  great  im- 
provements in  our  pavements  and  sewers,  additions  to 
school  buildings  and  a  city  electric  light  plant.  No 
doubt  there  has  been  with  the  growth  of  the  city  a  neces- 
sary increase  in  the  ordinary  expenses,  but  these  ought 
to  be  met  by  the  increase  in  the  amount  of  taxable  prop- 
erty. Whether  or  not  the  finances  of  the  city  are  judi- 
ciously managed  is  a  most  interesting  and  important  ques- 
tion, but  a  full  discussion  requires  more  knowledge  than 
I  possess. 

There  is  a  very  general  tendency  among  civilized 
nations  to  the  increase  of  municipal  as  well  as  other  gov- 
ernmental expenditure.  This  comes  from  a  growing 
belief,  that  the  state  should  undertake  more  and  more 
things  once  left  to  individuals.  Then  all  officials  seem  to 
take  pleasure  in  expending  as  much  money  as  possible. 
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Our  boards  who  control  expenditure  appear  to  think  it 
desirable  to  receive  large  appropriations.  Men  having 
charge  of  great  corporations,  municipal  or  otherwise,  are 
not  often  economical  in  spending  the  money  of  their 
constituents.  And  politicians  have  a  distinct  interest  in 
making  as  large  expenditures  as  possible.  The  control 
of  money  gives  great  political  power.  Voters  in  need 
of  employment  may  be  relied  on  to  vote  for  those  officials 
through  whom  they  get  work. 

It  is  hard  to  find  an  adequate  check  to  this  tendency 
to  municipal  extravagance.  It  cannot  be  found  in  any 
theory  such  as  Herbert  Spencer's  as  to  the  sphere  of  gov- 
ernment. There  is  no  clear  line  between  what  the  state 
should  do  and  what  should  be  left  to  individuals.  The  only 
test  is  the  public  good  and  this  varies  at  different  times 
and  among  different  nations.  At  the  best  it  is  far  too 
vague  for  practical  application.  It  is  sometimes  thought 
that  municipal  extravagance  can  be  checked  by  putting 
to  popular  vote  the  question  of  a  special  expenditure. 
But  in  a  great  city  like  Detroit  where  four-fifths  of  the 
voters  are  not  tax-payers,  this  is  a  poor  safe-guard.  Men 
who  want  employment  will  be  ready  to  vote  for  new 
undertakings  to  be  paid  for  by  other  people's  money. 
There  are  two  ways  in  which  extravagant  municipal  ex- 
penditure may  be  checked  under  our  system  of  universal 
suffrage.  The  tax-payers  may  combine  and  through  their 
superior  intelligence,  and  their  money  control  the  elec- 
tions. The  danger  here  is,  the  common  one,  when  rich 
men  enter  political  life,  that  money  will  be  used  cor- 
ruptly. 

Again  too  heavy  municipal  taxation  may  be  restrained 
by  the  flight  of  capital  to  some  other  city  or  country, 
where  taxation  is  lighter.  The  demands  of  government 
upon  property  owners  may  be  so  exorbitant  as  to  seri- 
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ously  discourage  the  habit  of  saving,  or  at  least  the  in- 
vestment of  savings  in  any  form  which  can  be  discovered 
by  assessors.  Such  a  result  is  said  to  have  been  reached 
in  Turkey.  Such  a  result  here  might  teach  our  govern- 
ors, the  majority,  the  great  importance  of  the  saving  of 
capital  to  all  those  who  will  not  save  for  themselves. 
Our  property  owners  bear  the  great  burden  of  municipal 
taxation.  And  when  the  un-saving  poor  are,  through 
hard  times,  thrown  out  of  employment,  they  must  be  sup- 
ported willingly  or  unwillingly  by  property  owners.  It 
is  to  be  hoped  that  the  poor  may  become  so  intelligent 
as  to  learn  that  taxation  so  excessive  as  to  seriously  di- 
minish savings  is  most  destructive  of  their  interests. 

It  would  be  most  desirable,  if  every  department  of 
the  city  government  were  every  year  submitted  to  the  ex- 
amination and  report  of  independent  and  upright  experts. 
More  and  more  city  business  becomes  so  complicated, 
that  it  cannot  be  understood  by  the  ordinary  citizen. 

If  the  city  government  cannot  be  trusted  to  appoint 
such  experts,  they  should  be  chosen  and  paid  by  a  com- 
mittee of  citizens,  more  interested  in  good  government, 
than  in  the  success  of  any  party. 

There  should  be  a  strong  effort  to  introduce  the 
principles  of  civil  service  reform  into  the  appointment 
and  removal  of  the  subordinates  in  every  department. 

Nothing  but  most  definite  rules  and  a  determined 
public  sentiment  behind  them,  will  prevent  the  city  gov- 
ernment from  using  all  the  offices  in  its  control  to  sustain 
itself  and  its  party. 

A  good  city  government  can  be  permanently  main- 
tained only  where  the  popular  majority  is  moral  and  in- 
telligent and  where  there  is  enough  public  spirit  among 
the  leading  citizens  to  offset  the  growing  power  of  poli- 
ticians, who  make  a  business  of  politics. 
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